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WATERS AND WETLANDS COMPLIANCE

“WHAT’S UP WITH THAT? SIZE AND PLACEMENT DO MATTER!”

New Stuff

As a consultant, you are hired to design and implement the scope of your work and
provide knowledgeable, legal and up-to-date advice to your client. How you do this is
critical. Knowing the rules, regulations and people is not enough. Everything you do is
in constant motion and begs for innovation, creativity, initiative and flexibility.

We are unable to describe all of the changes, differences, and new stuff, but have
provided some of those matters that should be of interest to illustrate the dynamics of
natural resources and environmental law. “New Stuff” is the simple phrase that involves
that constant change and innovation of the economy, personalities, interpretations,
politics and you.

Examples of “New Stuff:”

L. Wetlands / Jurisdiction. When do you need a Clean Water Act § 404 (33 U.S.C.
§1344) or 1899 Rivers and Harbors Act § 10 (33 USC § 403) permit, what needs
to be part of the point application, and what are the costs? What are Wetlands?

(@) Ask Congress or ask “Where has Congress been?”:

1899 Rivers and Harbors Act § 10 (33 U.S.C. § 403)

1948 Water Pollution Control Act
1972 Amendments — Federal Water Pollution Control Act of 1972
(33 U.S.C. § 1251, et seq.)
1977 Amendments — Clean Water Act (33 U.S.C. §1344)
1981 Amendments — Municipal Waste Water Treatment
Construction Grant Amendments '
1987 Amendments — Water Quality Act
1994 Amendments — Ocean Pollution Reduction Act

National Environmental Policy Act of 1969 (42 U.S.C. § 4321)

Endangered Species Act of 1973 (16 U.S.C. § 1531)

Coastal Zone Management Act of 1972 (16 U.S.C. § 1451)

Federal Water Pollution Control Act 1972

Oil Pollution Act of 1990 (33 U.S.C. § 2701)

Surface Mining Control and Reclamation Act of 1977 (30 U.S.C. § 1201)

1
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INOTE: No new legislation has passed defining the extent of federal
jurisdiction over “waters of the United States” in quite some
time although many proposed bills have been considered.]

Ask the U.S. Courts

N.R.D.C. v. Callaway, 392 F.Supp. 685 (D.C. Cir. 1975) — This was the
first case to expand the Federal Water Pollution Control Act jurisdiction
beyond traditional navigable waters “to the maximum extent permissible.”

Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897 (5th Cir.
1983) — 5000 acres of Louisiana hardwood bottoms were to be cleared and
converted to agriculture by using heavy equipment.

U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985) —Adjacent
wetlands.

SWANCC v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001) — Non-
navigable, isolated, intrastate waters (invalidated the migratory bird rule).

Rapanos v. U.S., 547 U.S. 715 (2006) — The U.S. Supreme Court had to
determine what constituted navigable waters, specifically regarding
wetlands that were near man-made drains which eventually emptied into
traditional navigable waters. Five of the Justices found that the wetlands at
issue were not “navigable waters,” while disagreeing over the precise test to
determine such. There was no clear majority with four of the Justices:
Scalia, Thomas, Alito, and Chief Justice Roberts deciding for the plurality;
Justices: Breyer, Stevens, Souter, and Ginsburg in dissent, and Justice
Kennedy, the lone wolf setting forth support for the plurality with a twist
from SWANCC- “significant nexus.” The plurality opinion, authored by
Justice Scalia, expressed the opinion that jurisdiction extends beyond
traditional navigable waters to “relatively permanent, standing or flowing
bodies of water.” Justice Kennedy discerned his significant nexus standard,
which held jurisdiction to extend to waters that “either along or in
combination with similarly situated lands in the region, significantly affect
the chemical, physical or biological integrity of other covered waters more
readily understood as navigable.” Justice Breyer authored the dissent,
which argued that the wetlands were part of “navigable waters” as defined
under the CWA.

U.S. v. Donovan, 661 F.3d 174 (3™ Cir. 2011) — [Tab A]

2
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Sackett v. EPA, 132 S.Ct. 1367 (2012) — The Supreme Court unanimously
determined that the compliance order given by the EPA was a final agency
action, and there was no adequate remedy other than APA review, so the
Sacketts could bring the dispute to court to challenge the compliance order.
The Court found the action final, because it had determined rights or
obligations, and legal consequences would flow from the issuance of the
order, including penalties and limiting the ability of the Sackets to obtain a
permit from the Army Corps of Engineers. The compliance order was also
the consummation of the agency’s decision-making process, and it only
indicated the possibility of an “informal discussion” which did not suffice
to make an otherwise final agency action nonfinal. The Court concluded
that compliance orders will remain an effective means of securing prompt
voluntary compliance when there is no substantial basis to question their
validity. Critics believe the decision may open the door to contest the lack
of pre-enforcement review under other statutes beyond the CWA, but the
scope of the new rules is undefined as of yet. [Tab B]

(Proposed) 2011 Guidance on Identifying Waters Protected by the Clean
Water Act — This 2011 Guidance is still in the consideration stage and is
New. It will replace the 2003 Guidance and the 2008 Guidance if it is even
approved and finalized. According to the commentary in the Guidance, this
is prepared to be used by field staff of the EPA and the Corps as a guide of
the “agencies’ current understandings; it is not a rule, and hence is not
binding; and lacks the force of law.”

New Stuff:

There is a more complete discussion of the agencies’ interpretations of the
Rapanos and Carabell cases in the Proposed 2011 Guidance highlighting
the “significant nexus” to traditional waters test of Justice Kennedy or the
plurality test (Justice Scalia) that jurisdictional waters include those with
permanent standing or flowing waters and adjacent wetlands must have a
continuous surface connection to traditional waters. The 2011 Guidance
also contains more explanations of the legal basis for defining how and
which waters are to be protected. The agencies state that the goals are to
increase clarity and reduce costs and delays associated with decisions,
decrease complexity, and increase consistency of determinations.

[NOTE 1: Sackett’s comments — Supreme Court Justice Alito, in his
concurrence, criticized Congress for not explicitly defining what
Congress meant by “waters of the United States” in the Federal
Water Pollution Control Act of 1972, as well as failing to clarify

3
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the meaning subsequently. Furthermore, he stated “But far
from providing clarity and predictability, the agency’s [EPA’s]
latest informal guidance [2011 Guidance] advises property
owners that many jurisdictional determinations concerning
wetlands can only be made on a case-by-case basis by EPA field
staff.”]

[NOTE 2: It is interesting to note that the Supreme Court in SWANCC

and again in Rapanos suggested that Congress intended the
Clean Water Act to be limited in application. However, rather
than amending the regulations to address jurisdiction as
suggested by Chief Justice Roberts in Rapanos, the Corps of
Engineers and EPA have issued a series of nonregulatory
interpretations and “guidance”:

January 15,2003 Joint Memorandum providing clarifying
guidance on SWANCC, 68 Fed. Reg. 1991, 1995.

Draft Guidance 2007- Finalized December 2, 2008, “Clean
Water Act Jurisdiction following the U.S. Supreme Court’s
Decision in Rapanos (73 Fed. Reg. 19594, April 10, 2008 and 33
CFR part 332)

RGL 07-01 “Practices for Documenting Jurisdiction
under Section 9 & 10 of the RHA of 1899 and Section 404 of the
CWA”

RGL 08-02 “Jurisdictional Determinations”

2011 Draft Guidance on Identifying Waters Protected by
the Clean Water Act

The intent and purpose of these guidelines appear to be attempts
to again expand the reach of the agencies’ jurisdiction.

The 2011 Proposed Guidance issued in draft in April,
2011, when finalized will supersede the January 15, 2003 Joint
Memorandum (68 Fed. Reg. 1991, 1995) which provided
“clarifying guidance” on SWANCC, the 2007 draft Guidance on
Rapanos and the 2008 Joint Guidance memo on Rapanos.

4
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The agencies have again opted to forgo rulemaking in
favor of more subtle jurisdictional expansion using revised
guidance.

“This draft guidance document is intended to describe for
agency field staff the agencies’ current understandings; it is not
a rule, and hence it is not binding and lacks force of law.”

“The proposed [2011] Guidance is consistent with the
principles established by the Supreme Court cases and is
supported by the agencies scientific understanding of how
waterbodies and watershed’s function.” 76 Fed. Reg. 24479
(May 2, 2011).

There are distinct differences between the 2008 Guidance
and the 2011 Guidance. The 2008 Guidance focused on the
criteria that would satisfy the Rapanos plurality and Justice
Kennedy’s “significant nexus.”

The 2008 Guidance provides “A significant nexus analysis
will assess the flow characteristics and functions of the tributary
itself and the functions performed by any wetlands adjacent to
the tributary to determine if they significantly affect the
chemical, physical and biological integrity of downstream
traditional navigable waters.” The Guidance also provides
details as to what hydrologic and ecologic factors will be
considered in the significant nexus determination. The
hydrologic factors listed are: volume, duration, and frequency of
flow; proximity to the traditional navigable water; size of the
watershed, average annual rainfall; and average annual winter
snow pack. The ecological factors listed are: potential of
tributaries to carry pollutants and flood waters to traditional
navigable waters, provision of aquatic habitat that supports a
traditional navigable water, potential of wetlands to trap and
filter pollutants or store flood waters, and maintenance of water
quality in traditional navigable water. The Guidance describes
certain considered geographic features which are generally not
jurisdictional waters: swales or erosional features and ditches
excavated wholly in and draining only uplands and that do not
carry a relatively permanent flow of water.

5
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(c)

The 2011 Guidance will significantly expand the
jurisdiction over waters of the United States under all CWA
programs that use that term including Sections 303 (TMDL) and
water quality standards, Section 311 oil spill program, Section
401 state water quality certification process, Section 402 NPDES,
and Section 404. The 2008 Guidance addressed Section 404
only. In addition, the 2011 Guidance now addresses the “other
waters” described in EPA’s regulations 40 CFR 230.3(s)(3) and
the Corps of Engineers’ regulations 33 CFR 328.3(a)(3).]

Ask the Agencies:

@

(i)

Federal

U. S. Army Corps of Engineers

U. S. Fish and Wildlife Services

U. S. Coast Guard

U. S. Environmental Protection Agency

Natural Resources Conservation Service

Office of Surface Mining

National Oceanic and Atmospheric Administration

State

Alabama

Alabama Department of Environmental Management (ADEM)
. Mining and Nonpoint Source Section
o Field Operations Division
o Coastal Section

Alabama State Port Authority

Alabama Department of Conservation and Natural Resources
Alabama State Historical Preservation Officer (SHPO)
Alabama State Oil and Gas Board

Alabama Surface Mining Commission

Alabama Department of Industrial Relations

Mississippi

Mississippi Department of Environmental Quality
Mississippi Department of Marine Resources
Mississippi State Oil and Gas Board

Mississippi Department of Wildlife, Fisheries, and Parks
Mississippi Department of Archives and History

6
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Mississippi Soil and Water Conservation Commission

Louisiana

Louisiana Department of Environmental Quality

Louisiana Department of Natural Resources

Louisiana Department of Wildlife and Fisheries

Louisiana Department of Culture, Recreation, and Tourism
Louisiana State Historic Preservation Office

Florida

Florida Department of Environmental Protection

Florida Fish and Wildlife Conservation Commission

Florida Department of State- Division of Historical Resources

Nationwide Permits

(a)

2012 New Nationwide Permits. The 2004 Nationwide Permits expired
March 18, 2012. Most of the Nationwide Permits were reissued as
published in the Federal Register on February 12, 2012 (76 FR 9174),
effective March 19, 2012, for a five year period. [See Tab C.]

Numerous changes and limitations have been made as shown on the chart

attached as Tab C. Examples:

e NWP 13 for Bank Stabilization prohibits “invasive plant species”;

e NWP 21 for Surface Coal Mining Activities added limits of %2 acre of
nontidal wetlands and streambed fills limited to 300 linear feet and does
not authorize valley fills;

e NWP 44 for Mining Activities (other than coal mining) continued the 2
acre limitation and added limits of fill to 300 linear feet of streambed;

e Did not reissue NWP 47 for Pipeline Safety Emergency Inspections;
and

e Added two new NWPs 51 and 52 Renewable Energy Generation
Facilities.

(1) General and Regional NWP Conditions — The 2012 NWPs also
have General Permit Conditions and in some instances Regional
Conditions are imposed.

(ii)  State Certifications and Conditions

Alabama

7
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(b)

Mississippi
Louisiana

General Permits:

)

(i)

(iii)

Alabama — General Permit for Minor Structures proposed
1/19/11, reauthorized and effective 9/30/11 (five years) ALGOS5-
2011. [See Tab D]

(Proposed) 7/12/12 General Permits for Waters in the Riverine
Extent of the Established Boundary of the Weeks Bay National
Estuarine Research Reserve. ALG27-2012 through ALG30-2012.
[See News Article Regarding Weeks Bay and copy of Proposed
Permit Conditions.] [Tab E]

The Weeks Bay National Estuarine Research Reserve was
established by state nomination to the Federal Research Reserve
Program (16 USC § 1461) and is shown on the map at Tab E. The
Weeks Bay Reserve became the sixteenth designated National
Estuarine Sanctuary in 1986 under the administration of the
Alabama Department of Conservation and Natural Resources, State
Lands Division, Coastal Section, which is periodically reviewed and
evaluated by the Estuarine Reserves Division of the Offices of
Ocean and Coastal Resource Management (15 CFR § 921.40).

(a)  Existing Weeks Bay Pier (minor structures) rules and general
permit conditions ALLG24-2011 through ALG26-2011. [See
page 13 of 24 at Tab D]

(b)  Proposed new pier rules and general permits for Weeks Bay
Riverine Areas (Fish River and Magnolia River). ALG27-
2012 through AL.G30-2012. [See Tab E]

(¢) New pier general permits Alabama Coastal Areas — See
ALGO01-2011 and ALG05-2011. [See Tab D]

Alabama General Permits for Living Shorelines. ALG10-2011.
[See Tab D]

Activities must be coordinated with the U. S. Army Corps of
Engineers, Mobile District, the Alabama Department of
Environmental Management (ADEM) Coastal Section and the
Alabama Department of Conservation and Natural Resources
(ADCNR), State Lands Division — Coastal Branch.

8
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(c)

The proposed activities must be described on the Corps/ADEM Joint
Permit Application form.

Transfer of Permits: It is important with any conveyance of property that

has been impacted by a permit of any kind, CWA § 404, ADEM Coastal or
SLD permit, that the property is in compliance with the permit conditions
and that the permit be transferred and the appropriate agencies notified.

Natural Resources. What Must be Permitted?

(a)

Oil and Gas. New drilling and production sites (and assorted related

activities such as access roads, canals, pipelines, etc.) in Alabama,
Louisiana and Mississippi are being permitted in surprising and innovative
ways when located in wet or aquatic environments.

)

In Alabama, oil and gas, including coalbed methane gas wells, are
subject to the laws and regulations of the State Oil and Gas Board of
Alabama. Alabama Code § 9-17-1 and OGB Administrative Rules
400-1-1.

No oil and gas well can be drilled without a permit from the OGB,
and an Affidavit of Ownership or Control certifying by the operator
or permit applicant that they have 100 percent of the rights to drill
and produce. The regulations don’t say it, but doesn’t this include
the responsibility to obtain all other permits such as NPDES
Construction Site Stormwater permit from ADEM, a CWA § 404
permit from the Mobile District?

ADEM Admin. Rules

e ADEM Admin. Rules Administrative Code r. 335-6-6-.23
General Permits/Water Quality

e ADEM Admin. Rules Administrative Code r. 335-6-6-.03
Requirement for NPDES Permits

e ADEM Admin. Rules Administrative Code r. 335-6-12
Construction sites; and

e ADEM General NPDES Stormwater Permit (ALR-100000)
effective April, 2011

OGB Admin. Rules
e OGB Administrative Code r. 400-1-2-.01 Well Permit

9
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¢ OGB Administrative Code r. 400-1-4.02 Protection of
Freshwater Resources

e OGB Administrative Code r. 400-1-4-.10 Pit Construction
and Maintenance

e OGB Administrative Code r. 400-1-6-.10 Site Maintenance

In 2011, the Alabama State Oil and Gas Board issued approximately
245 oil/gas well permits, most onshore with an average size of the
drill site and access road of four acres (some are more), that
disturbed 980 acres of surface. We not aware of any activity or
requirement under the Oil and Gas Board regulations requiring other
permits prior to issuing the drilling permit except OGB Admin. Code
r. 400-3-6-.03 relating to coalbed methane gas operations that no
“produced water” from the well can be discharged “unless
appropriate approved permits allowing such discharge is on file with
the Board.”

Unless permitted or exempt, any activity that discharges dredged or
fill material into “waters of the United States” including wetlands, is
prohibited. Oil and gas operations normally include an access road
to a well site of two to four acres where the drilling operations will
occur and a drilling mud or fluid holding pond will be excavated or
built.

In order to landclear and excavate the well site, build the access
road, if all or a portion are located in a wetland, a Clean Water Act §
404 Joint Permit Application should be filed with the U. S. Army
Corps of Engineers and the Alabama Department of Environmental
Management. Public notice will be issued as well as notice to the
surface owner, surrounding owners, and numerous agencies. In the
event a permit application is not filed and no permit is obtained, any
discharge of fill or dredged material into wetlands is a violation of
the Clean Water Act and subject to enforcement action. It may be
possible to obtain an “after the fact” permit instead of removing all
fill material and restoring the site. See Public Notice of the After
the Fact Permit Application No. AM-2011-1062-SBC, MIDROC
Operating Company and the ADEM letter requiring NPDES
permit coverage. [Tab F]

The regulations pertaining to 33 U.S.C. § 1344 (Clean Water Act §
404) are found at 33 C.F.R. § 320 (Corps/Engincers) and at 40
C.F.R. § 230 (EPA). The Clean Water Act § 404 permit application

10
© 2012 Neil C. Johnston



1506843 1

(ii)

(iii)

(iv)

also requires certifications from the Alabama Department of
Environmental Management (ADEM) that the discharge and fill
activity will be consistent with the water quality laws and
regulations of the state.

In Mississippi, an innovative use of NWP12 “Utility Line Activities”
was made and approved by the Mobile District for an oil and gas
well pad to authorize the fill of .43 acres of wetlands for the well pad
in 2010. By New Public Notice dated April 25, 2012, SAM-2012-
0404-SBC, an individual permit application was made for an
additional permanent fill to expand the well pad of .549 acres
increasing the overall site to 1.29 acres. [Tab G]

Several surrounding states also have issued Corps General Permits
addressing oil and gas activity.

a) Galveston District

b) New Orleans District

c) Vicksburg District

Construction Site Stormwater Permits. Is oil and gas construction
site work exempt from EPA’s construction stormwater rules or the
requirements of 33 USC § 1342 (1) (CWA § 402(1))?

CWA §402(1); (33 U.S.C. §1342(1)):
“Limitation on permit requirement

(1) Agricultural return flows

The Administrator shall not require a permit under this
section for discharges composed entirely of return flows from
irrigated agriculture, nor shall the Administrator directly or
indirectly, require any State to require such a permit.

(2) Stormwater runoff from oil, gas, and mining
operations

The Administrator shall not require a permit under this
section, nor shall the Administrator directly or indirectly
require any State to require a permit, for discharges of
stormwater runoff from mining operations or oil and gas
exploration, production, processing, or treatment operations
or transmission facilities, composed entirely of flows which

11
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are from conveyances or systems of conveyances (including
but not limited to pipes, conduits, ditches, and channels) used
for collecting and conveying precipitation runoff and which
are not contaminated by contact with, or do not come into
contact with, any overburden, raw material, intermediate
products, finished product, byproduct, or waste products
located on the site of such operations.”

This provision was added as part of the Water Quality Act of 1987
amendments to the Clean Water Act (40 CFR § 122.26(a)(2)).

The Energy Policy Act of 2005, Section 323, amended the CWA
adding the following language (33 USC § 1362 (24)): “oil and gas
exploration, production, processing, or treatment operations or
transmission facilities” means “all field activities or operations
associated with exploration, production, processing, or treatment
operations, or transmission facilities, ‘including activities necessary
to prepare a site for drilling and for the movement and placement of
drilling equipment, whether or not such field activities or operations
may be considered to be construction activity.”

However, 40 CFR § 122.26(c)(1)(iii)(c) provides that stormwater
discharges from oil and gas activities that are contaminated or
“contributes to a violation of a water quality standard” must have a
NPDES permit:

“122.26(c)(1)(iii) The operator of an existing or new
discharge composed entirely of storm water from an oil or gas
exploration, production, processing, or treatment operation, or
transmission facility is not required to submit a permit
application in accordance with paragraph (c)(1)(i) of this
section, unless the facility:

(A) Has had a discharge of storm water resulting in the
discharge of a reportable quantity for which notification is or
was required pursuant to 40 CFR 117.21 or 40 CFR 302.6 at
anytime since November 16, 1987; or

(B) Has had a discharge of storm water resulting in the
discharge of a reportable quantity for which notification is or
was required pursuant to 40 CFR 110.6 at any time since
November 16, 1987; or

12
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(C) Contributes to a violation of a water quality
standard.”

EPA proposed and issued a final rule in 2006 to exempt oil and gas
from construction site NPDES requirements for stormwater
discharges of sediment. In Natural Resources Defense Council v.
United States Environmental Protection Agency, 526 F. 3d 591 (9th
Cir. 2008), the Court vacated EPA’s 2006 oil and gas construction
stormwater rule and made the prior regulations recited above
applicable.

Is This New Stuff?

a) Sediment is a contaminant.

b) A well site and access road are construction sites.

c) States, including Alabama, Texas, California, Mississippi,
Louisiana, Florida and others, enforce NPDES permit requirements
for protection of water quality, and have erosion and sediment issues
to address.

e 4. Other Resources. It is interesting that other extraction activities are not exempt

from permitting requirements.

(a)

(b)

1506843 1

Coal.

See 2012 NWPs  NWP 21

NWP 44
NWP 49
NWP 50.

See Alabama Surface Mining Commission

(i) Ala. Code § 9-16-71;
(i) Admin. Rules 880-X- .

See ADEM  Admin. Code r. 335-6-6;

Admin. Code r. 335-6-9;

CWA § 404.

Sand and Gravel (Non-Coal).

CWA § 404 or CWA § 402;
33 CFR § 323.4;
40 CFR § 232.3;

13
© 2012 Neil C. Johnston



1506843 1

(©)

(d)

ADEM Admin. Code r. 335-6-6;

ADEM Admin. Code r. 335-6-9;

ADEM Admin. Code r. 335-6-12;

Alabama Department of Industrial Relations;
Alabama Code § 9-16-4.

Timber. Alabama Voluntary Best Management Practices — CWA §404(1)
(33 U.S.C. § 1344(f)) exemption of discharges from forest roads.

But see Natl. Envir. Defense Center v. Brown, 640 F.3d 1063 (9™ Cir.
2011) where the court struck down the silvicultural exemption holding that
forest roads were point sources. EPA recently filed a “Notice of Intent to
Revise the Stormwater Regulations” to exempt runoff from logging roads.

Dredged Material / Beneficial Use. The U. S. Army Corps of engineers
(including the various districts here) are now encouraging and developing
beneficiary uses of dredged material. See May, 2012 Draft Environmental
Assessment — Brookley Hole Demonstration: Beneficial Use of Dredged
Material from Mobile Harbor Federal Navigation Channel — Mobile
County, Alabama.

14
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U.S. v. Donovan, 661 F.3d 174 (2011)

73 ERC 1545

661 F.3d 174
United States Court of Appeals,
Third Circuit.
UNITED STATES of America

v.
David H. DONOVAN, Appellant.

No.10—4295.| Argued on July12,
2011.| Opinion Filed: Oct. 31, 2011.

Synopsis

Background: United .States brought enforcement action
against property owner, under Clean Water Act, seeking to
compel owner to remove fill material from portion of his
property. The United States District Court for the District of

Delaware, Leonard P. Stark, J., 2010 WL 3614647, adopted_

report and recommendation of Mary Pat Thynge, United
States Magistrate Judge, 2010 WIL. 3000058, which granted
summary judgment in favor of government and imposed
$250,000 fine. Owner appealed.

[Holding:] The Court of Appeals, Rendell, Circuit Judge,
held that Army Corps of Engineers had jurisdiction to enforce
Act against owner's land.
Affirmed.
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Opinion

OPINION OF THE COURT

RENDELL, Circuit Judge.

David H. Donovan added fill material to a portion of his
property in New Castle County, Delaware that the United
States contends is “wetlands” subject to the *176 Clean

Water Act (“CWA” or “Act”). The Government brought an

enforcement proceeding against him under the Act to force
him to remove the fill and pay a fine. Donovan argued
that his property is not covered by the CWA. However, the
District Court disagreed, granting summary judgment in the
Government's favor and imposing a $250,000 finc. In this
appeal, we are called upon to decide what test to apply in order
to determine whether land is “wetlands” subject to the CWA
after the Supreme Court's ruling in Rapanos v. United States,
547 U.S. 715, 126 S.Ct. 2208, 165 L.Ed.2d 159 (2006). We
join the Courts of Appeals for the First and Eighth Circuits
in holding, as the District Court here did, that property is
“wetlands” subject to the CWA if it meets either of the tests
laid out in Rapanos. We hold, further, that summary judgment
was properly granted and will affirm.

L Background
A. Facts and Procedural Posmre'

Donovan has owned a four-acre parcel of land bordering
Route 13 near Smyrna in New Castle County, Delaware since
September 29, 1982. The land is situated within the watershed
of the Sawmill Branch, which flows into the Smyma River,
and then into the Delaware Estuary and on to the Delaware
Bay. The Sawmill Branch becomes tidal approximately 2.5
miles from Donovan's property. In August 1987, the land
was inspected by the United States Army Corps of Engineers
(“Corps™). Following this inspection, the Corps categorized
the property as wetlands, concluded that approximately % of
an acre had been recently filled by Donovan, and warned
Donovan that federal law required him to obtain a permit
should he wish to fill more than one acre of his property.

In early 1993, the Corps again inspected Donovan's land
and found that he had continued to fill his property without
a permit. In July 1993, the Corps sent a cease-and-desist
notice to Donovan, ordering him to remove 0.771 acres
of fill material, or to submit a pre-discharge notification.

-Donovan rebuffed this initial notice and the similar notices

that followed. Donovan's emphatic response to the notices
was that the Corps had no right to regulate the use of his land.
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In 1996, the United States sued Donovan, alleging that he
had violated the CWA, 33 U.S.C. § 1311(a). In March
2002, the United States District Court for the District of

Delaware concluded that Donovan had violated the CWA. .

Donovan appealed, buit we dismissed the appeal for lack of
jurisdiction because the District Court's order was not then
final. On December 21, 2006, the District Court entered a
final judgment against Donovan, imposing a $250,000 fine

and requiring him to remove 0.771 acres of filt from his land.

Donovan appealed the December 21, 2006 judgment, arguing
that the CWA did not give the Corps jurisdiction over his land.
On July 24, 2008, we appointed amicus to address whether
the Supreme Court's decision in Rapanos v. United States,
547U.S.715, 126 S.Ct. 2208, 165 L.Ed.2d 159 (2006), would

require remand in this case. ! The Government then filed a
motion requesting that the case be remanded to the District
Court so that a record could be developed on the issue of the
Corps" jurisdiction over Donovan's *177 land. We granted
that motion and remanded the case to the District Court on
April 13, 2009.

On remand, the District Court referred the case to a Magistrate

Judge for all pretrial matters. On March 15, 2010, Donovan '

moved for judgment on the pleadings and the Government
moved for summary judgment. The Government submitted
two expert reports: one from wetland scientist Edward M.
Launay (“Launay report”) and the other from scientists at
the Stroud Water Research Center (“Stroud report”). Both
reports were based on extensive analysis and testing of
Donovan's property between June 2009 and November 2009.

Launay used a variety of methods to map stream channels
on ‘and around Donovan's property and to demonstrate that
~ they were perennial. The Stroud scientists examined the
physical, chemical, and biological connections between the
wetlands on Donovan's property and downstream waters of
the Sawmill Branch. The Stroud scientists analyzed, inter
alia, the wetlands' hydrological connections to downstream
waters, the wetlands' potential for filtering pollutants, and
the wetlands' role in the aquatic ecosystem for fish and
invertebrates.

Donovan did not present any expert evidence in support of
his motion, relymg instead on his own affidavit, in which he
_ expressed familiarity with the pattern of water flow on his
property and stated that “the amount of water flowing on my
Property in a given period is completely dependent on the
amount of rainfall in the area during that period” and “[t]he
only source of water flow on my Property is rainwater run-

off from the adjacent highway.” JA 639. His affidavit claimed
that “in periods of no rain” the chanriels on his property are
“completely dry.” JA 640. Donovan also claimed that “2009
and 2010 are the rainiest and wettest years that I can recall
in the nearly 50 years I have lived in the Smyma region” and
that the channels on his property were “completely dry for
significant periods™ in 2008, including “the summer months.”
Id. Donovan also stated that “[i]n periods of heavy rainfall,
when there is water flowing on my Property, the rainwater
channels are clearly defined and easy to differentiate from the
neighboring land.” JA 641.

The Magistrate Judge recognized that the sole issue to be
decided was whether the property on which Donovan placed
fill material is subject to regulation under the CWA. The
Magistrate Judge issued a Report and Recommendation (“R
& R on July 23, 2010, which recommended that the
District Court deny Donovan's motion and grant summary
Judgment in favor of the Government. In the R & R, the
Maglstrate Judge concluded that wetlands are covered by
the CWA if they meet either of the tests articulated by

. the Supreme Court in Rapanos. The Magistrate Judge then

analyzed the Government's expert reports and noted that they
“offered sufficient evidence to support a finding” that the
first Rapanos test was met, JA 17, and that they “adequately
show[ed]” that the second Rapanos test was met, JA 22. The
Magistrate Judge did not cite or credit Donovan's declaration.
The Magistrate Judge also recommended that Donovan's.
motion for judgment on the pleadings be denied, stating that
the Government had adequately pled a basis for asserting
jurisdiction over Donovan's land.

Donovan objected wholesale to the R & R. On September
13, 2010, the District Court overruled Donovan's objections
to the R & R, granted the Government's motion for summary
judgment, and denied Donovan's motion forjudgment on the
pleadings. The District Court rejected Donovan's contention
that the Magistrate Judge misapplied the legal standard
for *178 summary judgment, saying that “there is no
genuine issue of material fact as to whether the wetlands
are subject to CWA jurisdiction, and ... [Donovan] failed to
come forward with evidence to enable 2 jury to reasonably
find for ... him on that issue.” JA 30. The District Court
agreed with the Magistrate Judge that federal authority
can be asserted over wetlands that meet either Rapanos
test. As to the first Rapanos test (which we will call
the “continuous surface connection test” or the “plurality’s
test”), the District Court concluded that the Government
“propounded significant evidence” that the test was met, and
that Donovan's declaration failed to create a genuine issue
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of material fact as to whether the test was satisfied. JA 33.
The District Court was also “satisfied that the Government's
evidence ... establishes” that the second Rapanos test (which
we will call the “significant nexus test” or “Justice Kennedy's
test™) was met and noted that Donovan had “largely relie[d]
on arguments by counsel conceming alleged ‘deficiencies
with the Government's evidence, but put[ ] forth no evidence
of his own.” JA 35-36. The District Court concluded that
Donovan failed to come forward with specific facts showing
a genuine issue for trial and granted the Government's motion
for summary judgment. Finally, the District Court denied
Donovan's motion for judgment on the pleadings, holding
that the Government pled enough factual matter to plausibly
suggest that Donovan's property is subject to the CWA.

On November 8, 2010, Donovan appealed, arguing that the
District Court applied the wrong legal standard to determine

whether the Corps had jurisdiction over Donovan's property -

and misapplied the summary judgment standard.
B. Legal Background

The CWA provides that “the discharge of any pollutant by any
person shall be unlawful.” 33 U.S.C. § 1311(a). According to
the statutory definition, “discharge of any pollutant” includes
“any addition of any pollutant to navigable waters from any

point source.” 33 U.S.C. § 1362(12).2 The CWA defines
“pavigable waters” as the “waters of the United States.” 33
U.S.C. § 1362(7). The Corps has interpreted this to mean that
its regulatory jurisdiction extends over, inter alia, traditional
navigable waters, their tiibutaries, and wetlands which are

adjacent to any of the above. 33 CF.R. § 328.3(a). 8

The Supreme Court first considered the CWA's applicability
to wetlands in United States v. Riverside Bayview Homes,
Inc., 474 U.8. 121, 106 S.Ct. 455, 88 L.Ed.2d 419 (1985). In
that case, the Corps sought to enjoin a landowner from filling
its property because the Corps deemed the property *179

to be wetlands falling under the protection of the CWA. The
Supreme Court held that the Corps' construction of the CWA.
as applying to wetlands adjacent to waterways covered by the

Act* was reasonable and that the landowner could not fill its

property without a permit from the Corps. Id. at 131-35, 106
S.Ct. 455. '

The Supreme Court next addressed the scope of the CWA's
coverage in Solid Waste Agency of Northern Cook County
v. U.S. Army Corps of Engineers, 531 U.S. 159, 121 S.Ct.
675, 148 L.Ed.2d 576 (2001) (“SWANCC ). In SWANCC,
the Corps asseited jurisdiction over “an abandoned sand and

gravel pit in northern Illinois” based on 51 Fed.Reg. 41217, a
regulation that purported to extend the Corps' jurisdiction to
intrastate waters “which are or would be used as a habitat by”
endangered species or birds that migrate across state lines.
See id. at 16264, 121 S.Ct. 675. The Court held that the
term “navigable waters,” as defined in the CWA, could not
be interpreted to include “nonnavigable, isolated, intrastate
waters” not adjacent to bodies of open water, such as the pit

- atissue. Id at 171,121 S.Ct. 675.

The Supreme Court's most recent exposition on the breadth
of the Corps' jurisdiction under the CWA came in Rapanos
v. United States, 547 U.S. 715, 126 S.Ct. 2208, 165 L.Ed.2d
159 (2006). In Rapanos, a consolidation of two cases, the
Court considered “whether four Michigan wetlands, which -
lie near ditches or man-made drains that eventually empty
into traditional navigable waters, constitute ‘waters of the
United States' within the meaning of the Act.” Id. at 729, 126
S.Ct. 2208 (plurality opinion). The Court of Appeals for the
Sixth Circuit had upheld the Corps' claim of jurisdiction. The
Supreme Court, in a fractured 4-1—4 decision, vacated those
judgments and remanded for further proceedings to determine
whether the wetlands were subject to the restrictions of the
CWA.

Four dissenting Justices took an expansive view of the CWA's
reach. Justice Stevens, writing for the dissenting Justices,
stated that the Court should have deferred to what he and
his fellow dissenting Justices viewed as the Corps' reasonable
interpretation of its jurisdiction. Id. at 796, 126 S.Ct. 2208
(Stevens, J., dissenting). However, five Justices believed that
the Corps' jurisdiction is more limited, although they did not
all agree on the proper test to determine the scope of that
jurisdiction.

" Justice Scalia, writing for a four-Justice plurality, stated

that the term “waters of the United States™ as used in the
CWA “includes only those relatively permanent, standing or
continuously flowing bodies of water ‘forming geographic
features' that are described in ordinary parlance as ‘streams
[,] ... oceans, rivers, [and] lakes.” ” Id. at 739, 126 S.Ct. 2208
(alterations in original) (citing Webster's New International
Dictionary 2882 (2d ed. 1954)). The plurality opinion noted
that “the phrase [‘the waters of the United States'] does not
include channels through which water flows intermittently or
ephemerally, or channels that periodically provide drainage
for rainfall.” Id. As for wetlands, the Justices in the plurality
concluded that they only fall within the scope of the CWA if
they have “a continuous surface connection to bodies that are
‘waters of the United States' in their own right, so that there
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is no clear demarcation between “waters' and wetlands.” Id.
at 742, 126 S.Ct. 2208.

*180 Justice Kennedy concurred. Although agreeing with
the plurality’s conclusion that the Corps' jurisdiction was
more limited than the dissenters believed and that the
case should be remanded, Justice Kennedy disagreed with
the plurality's jurisdictional test. Under Justice Kennedy's
approach, wetlands are subject to the strictures of the CWA
if they possess a “significant nexus” with “waters of the
United States,” meaning that the wetlands, “either alone or
in combination with similarly situated lands in the region,
significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as
‘navigable.” ” Id. at 779, 780, 126 S.Ct. 2208 (Kennedy, J.,
concurring).

At first glance, the Rapanos opinions seem to present
an analytical problem: the three opinions articulate three
different views as to how courts should determine whether
wetlands are subject to the CWA, and no opinion was joined
by a majority of the Justices. So which test should apply?
Interestingly, after explaining why he would have affirmed
the. judgments below, Justice Stevens noted that, “[i]Jt has
been [the Supreme Court's] practice in a case coming to us
from a lower federal court to enter a judgment commanding
that court to conduct any further proceedings pursuant to a
specific mandate.” Id. at 810, 126 S.Ct. 2208 (Stevens, J.,
dissenting). That practice, he observed “has, on occasion,
made it necessary for Justices to join a judgment that did not
conform to their own views.” Id. (citations omitted). Then,
Justice Stevens stated that, although the Justices voting to
remand disagreed about the appropriate test to be applied,
the four dissenting Justices—with their broader view of
the CWA's scope—would nonetheless support a finding of
jurisdiction under either the plurality's or Justice Kennedy’s
test, and that therefore the Corps' jurisdiction should be
upheld in all cases in which either test is satisfied. Id. at 810
& n. 14,126 S.Ct. 2208.

IL. Discussion 3

A. The Standard(s) for Establishing Federal Regulatory
Jurisdiction Over Wetlands '

[1] [2] Following Justice Stevens's instruction, the District

Court in the instant case examined both the Rapanos
plurality's test and Justice Kennedy's test to determine
whether the Corps has jurisdiction over Donovan's land and
concluded that both tests were met, resulting in a finding of

jurisdiction. Donovan argues that this was error because the
opinions in Rapanos fail to provide any goveming standard,
and therefore, under this Court's opinion in Rappa v. New
Castle County, 18 F.3d 1043 (3d Cir.1994), pre-Rapanos case
law should govern whether Donovan's land is subject to the
CWA. We disagree. '

While the Courts of Appeals are split on the proper
interpretétion of Rapanos, none has adopted Donovan's
position. The Courts of Appeals for the Seventh and Eleventh
Circuits have concluded that Justice Kennedy's test ‘alone
creates the applicable standard for CWA jurisdiction over
wetlands. Unifed States v. Gerke Excavating, Inc., 464 F.3d
723, 72425 (7th Cir.2006); *181 United States v. Robison,
505 F.3d 1208, 122122 (11th Cir.2007). These courts based
their conclusions on an analysis of the Supreme Court's
decision in Marks v. United States, in which the Court
directed that, “[w]hen a fragmented Court decides a case and

" no single rationale explaining the result enjoys the assent

of five Justices, the holding of the Court may be viewed as
that position taken by those Members who concurred in the
judgments on the narrowest grounds.” 430 U.S. 188, 193,
97 S.Ct. 990, 51 L.Ed.2d 260 (1977) (citation and internal
quotation marks omitted). In their view, Justice Kennedy's
opinion in Rapanos controls because, among those Justices
concurring in the judgment, Justice Kennedy's view is the
least restrictive of federal jurisdiction. Gerke, 464 F.3d at
724-25; Robison, 505 F.3d at 1221-22.

The Courts of Appeals for the First and Eighth Circuits have
taken a different view. These courts examined the Supreme
Court's directive in Marks, but found that the Rapanos
opinions did not lend themselves to a Marks analysis because
neither the plurality opinion nor Justice Kennedy's opinion
relied on “narrower” grounds than the other. United States v.
Johnson, 467 F.3d 56, 6264 (1st Cir.2006); United States
v. Bailey, 571 F.3d 791, 799 (8th Cir.2009). Judge Lipez,
writing for the majority of the panel in Johnson, disagreed
that the “narrowest grounds” in the Marks sense necessarily
means those grounds least restrictive of federal jurisdiction.
The court in Johnson stated that “it seems just as plausible
to conclude that the narrowest ground of decision in Rapanos
is the ground most restrictive of government authority ...
because that ground avoids the constitutional issue of how far
Congress can go in asserting jurisdiction under the Commerce
Clause.” 467 F.3d at 63 (emphasis added). Even if one were
to conclude that the opinion resting on the narrowest grounds
is the one that relies on “less sweeping reasons than the
other"—meaning that it requires the same outcome (here,
the presence of federal regulatory jurisdiction) in only a
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subset of the cases that the other opinion would, and in no
other cases—the court in Joknson concluded that Marks is
unhelpful in determining which Rapanos test controls. Id.
at 64. This is because Justice Kennedy's test would find
federal jurisdiction in some cases that did not satisfy the
plurality’s test, and vice versa. Id. For example, if there is
a small surface water connection between a wetland and a
remote navigable water, the plurality would find jurisdiction,
while Justice Kennedy might not. Furthermore, a wetland that
lacks a surface connection with other waters, but significantly
affects the chemical, physical, and biological integrity of a
nearby river would meet Justice Kennedy's test but not the
plurality’s. See id. It is therefore difficult, if not impossible,
to identify the “narrowest” approach.

Accordingly, the Johnson Court looked to Justice Stevens's
approach in Rapanos and found it to provide “a simple and
pragmatic way to assess what grounds would command a
majority of the Court.” Id. According to the Johnson Coutt,
following Justice Stevens's instructions and looking to see
if either Rapanos test is satisfied “ensures that lower courts
will find jurisdiction in all cases where a majority of the

Court would support such a finding.” Id. B Therefore, the
Courts of *182 Appeals for the First and Eighth Circuits held
that federal regulatory jurisdiction can be established over
wetlands that meet either the plurality's or Justice Kennedy's

test from Rapanos. Id. at 66; Bailey, 571 F.3d at 799.7

" We agree with the conclusion of the First Circuit Court of
Appeals that neither the plurality’s test nor Justice Kennedy's
can be viewed as relying on narrower grounds than the other,
and that, therefore, a strict application of Marks is not a
workable framework for determining the governing standard
established by Rapanos. We also agree with its conclusion
that each of the plurality's test and Justice. Kennedy's test
should be used to determine the Corps’ jurisdiction under the
CWA. :

As we have stated in discussing Marks, our goal in analyzing

a fractured Supreme Court decision is to find “a single -

legal standard ... [that] when properly applied, produce[s]
results with which a majority of the Justices in the case
articulating the standard would agree.” Planned Parenthood
of Southeastern Pa. v. Casey, 947 F.2d 682, 693 (3d
Cir.1991), modified on other grounds, 505 U.S. 833, 112
S.Ct. 2791, 120 L.Ed.2d 674 (1992). To that end, we have
looked to the votes of dissenting Justices if they, combined
with votes from plurality or concurring opinions, establish
a majority view on the relevant issue. See United States
v. Richardson, 658 F.3d 333, 340 (3d Cir.2011) (viewing

as “persuasive authority” the shared view of a four-Justice
dissent and a single-Justice concurrence); Horn v. Thoratec
Corp., 376 F.3d 163; 176 & n. 18 (3d Cir.2004) (“Thus, on the
state requirement issue, Justice Breyer joined with the four-
member dissent to make a majority.”); Student Pub. Interest
Research Grp. of N.J., Inc. v. AT & T Bell Labs., 842 F.2d
1436, 1451 (3d Cir.1988) (deriving holding from one Justice
concurrence and four dissenting Justices).

The Supreme. Court has also employed this mode of analysis.
In United States v. Jacobsen, 466 U.S. 109, 111, 104 S.Ct.
1652, 80 L.Ed.2d 85 (1984), the Supreme Court determined
that the rule of law established by its prior decision in Walfer
v. United States, 447 U.S. 649, 100 S.Ct. 2395, 65 L.Ed.2d
410 (1980), could be divined by combining the opinion of
the Walter Court (which gamered only two votes) with the
opinion of four dissenting Justices. Justice Stevens, writing
for a majority of the Justices in Jacobsen, downplayed its
reliance on the votes of the dissenting Justices in extrapolating
a legal standard from Walter, saying that “the disagreement
between the majority and the dissenters in [Walter ] with
respect to the [application of law to fact] is less significant
than the agreement on the standard to be applied.” Jacobsen,
466 U.S. at 117 n. 12, 104 S.Ct. 1652; see also Vasquez v.
Hillery, 474 U.S. 254,261 1.4, 106 S.Ct. 617, 88 L.Ed.2d 598

(1986) (describing as *183 “unprecedented” the argument

that “a statement of legal opinion joined by five Justices™—
including some Justices in dissent—*“does not carry the force
of law”), Alexander v. Choate, 469 U.S. 287,293 & nn. 89,
105 S.Ct. 712, 83 L.Ed.2d 661 (1985) (deriving holdings from
o_pim'dn of the Court, cencurring opinions, and dissenting
opinions); Moses H. Cone Mem. Hosp. v. Mercury Const.
Corp., 460 U S: 1, 17, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983)
(“On remand, the Court of Appeals correctly recognized that
the four dissenting Justices and Justice Blackmun formed a
majority to require application of the Colorado River test.”).

Thus, we are to examine the dissenting. Justices' views to
see if there is common ground. Here, there is more than just
common ground. While our sister Courts of Appeals have
struggled to divine the proper approach, we conclude that the
struggle is greatly lessened because Justice Stevens, along
with the other three Justices who joined his opinion, have
actually told us what jurisdictional test is to be applied.

As we noted above, Justice Stevens specifically states:

I would affirm the judgments in both cases,
and respectfully dissent from the decision
of five Members of this Court to vacate
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and remand. I close, however, by noting
an unusual feature of the Court's judgments
in these cases. It has been our practice in
a case coming to us from a lower federal
court to enter a judgment commanding that
court to conduct any further proceedings
pursuant to a specific mandate. That prior
practice has, on occasion, made it necessary
for Justices to join a judgment that did
not conform to their own views. In these
cases, however, while both the plurality
and Justice Kennedy agree that there must
be a remand for further proceedings, their
respective opinions define different tests to
be applied on remand. Given that all four
Justices who have joined this opinion would
uphold the Corps' jurisdiction in both of
these cases—and in all other cases in which
either the plurality's or Justice Kennedy's
test is satisfied—on remand each of the
judgments should be reinstated if either of
those tests is met.

Rapanos, 547 U.S. at 810, 126 S.Ct. 2208 (Stevens, J.,
dissenting) (footnotes omitted). And, lest there be any
confusion, he adds, “in these and future cases the United
States may elect to prove jurisdiction under either test.” Id.
at 810 n. 14, 126 S.Ct. 2208. Recognizing that the plurality
and Justice Kennedy had failed to give a mandate to the Court
of Appeals on remand, Justice Stevens and the dissenters
' provided the mandate. Were we to disregard this key aspect
of his opinion we would be. ignoring the directive of the
dissenters. They have spoken and said that, while they would
have chosen a broader test, they nonetheless agree that
jurisdiction exists if either the plurality's or Justice Kennedy's
test is met.

Accordingly, Donovan's invocation of our decision in Rappa
is unavailing. In Rappa, we confronted a Supreme Court
case in which the three opinions “share[d] no common
denominator” and each failed to garner a majority of
the Justices' votes. Rappa, 18 F.3d at 1060 (analyzing
Metromedia, Inc. v. San Diego, 453 U.S. 490, 101 S.Ct. 2882,
69 L.Ed.2d 800 (1981)). Faced with precedent in which there
was no majority and no point of agreement whatsoever among
the disparate opinions, we determined that the Supreme Court
failed to establish a governing standard, and we therefore
looked to prior case law to determine the relevant rule of law.
Id. That is not the case here. Instead, in Rapanos there is a
point of agreement and. *184 no basis for disregarding the

Supreme Court's directive that two new tests should apply. J
Because each of the tests for Corps jurisdiction laid out in
Rapanos received the explicit endorsement of a majority of
the Justices, Rapanos creates a governing standard for us to
apply: the CWA is applicable to wetlands that meet either
the test laid out by the plurality or by Justice Kennedj in
Rapanos. ’

[31 [4] In any given case, this disjunctive standard will
yield a result with which a majority of the Rapanos Justices
would agree. See Casey, 947 F.2d at 693. If the wetlands
have a continuous surface comnection with “waters of the
United States,” the plurality and dissenting Justices would
combine to uphold the Corps' jurisdiction over the land,
whether or not the wetlands have a “substantial nexus” (as
Justice Kennedy defined the term) with the covered waters.
If the wetlands (either alone or in combination with similatly
situated lands in the region) significantly affect the chemical,
physical, and biological integrity of “waters of the United
States,” then Justice Kennedy would join the four dissenting
Justices from Rapanos to conclude that the wetlands are
covered by the CWA, regardless of whether the wetlands have
a continuous surface connection with “waters of the United
States.” Finally, if neither of the tests is met, the plurality
and Justice Kennedy would form a majority saying that the
wetlands are not covered by the CWA.

In sum, we find that Rapanos establishes two governing
standards and Donovan's reliance on pre-Rapanas case law
is misplaced. We hold that federal jurisdiction to regulate
wetlands under the CWA exists if the wetlands meet either
the plurality’s test or Justice Kennedy's test from Rapanos.

B. Application of the Rapanos fests to the Government's
Motion for Summary Judgment

As we have now concluded that either standard in Rapanos
can be utilized to establish the Corps' jurisdiction over
wetlands, we must now determine whether the evidence
before the District Court was sufficient for it to have granted
summary judgment in f';wor of the Government under either
test. '

Summary judgment is appropriate “if the movant shows that
there is no genuine dispute as to any material fact and the
movant i§ entitled to judgment as a matter *185 of law.”
Fed.R.Civ.P. 56(a). The initial burden is on the party seeking
summary judgment to point to the evidence “which it believes
demonstrate[s] the absence of a genuine issue of material
fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct.
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2548, 91 L.Ed.2d 265 (1986). If the moving party carries
this initial burden, “the nonmoving party must come forward
with specific facts showing that there is a genuine issue for
trial ” and do more than “simply show that there is some
metaphysical doubt as to the material facts.” Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87,
106 S.Ct. 1348, 89 L.Ed.2d 538 (1986) (internal quotation
marks omitted). A party moving for summary judgment on
an issue for which it bears the ultimate burden of proof faces
a more difficult road in seeking summary judgment. As we
have said, “it is inappropriate to grant summary judgment
in favor of a moving party who bears the burden of proof
at trial unless a reasonable juror would be compelled to
find its way on the facts needed to rule in its favor on the
law.” El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d
Cir2007) (footnote omitted). In such a case, “if there is a
chance that a reasonable factfinder would not acceptamoving
party's necessary propositions of fact,” summary judgment
is inappropriate. Id. All reasonable inferences should be
drawn against the party moving for summary judgment. See
Anderson v. Liberty Lobby Inc., 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986); El, 479 F.3d at 238.

The government met its initial burden on summary judgment
of showing that Donovan's land was subject to the Corps'
jurisdiction. The Government submitted two reports prepared
by its experts, Edward Launay and scientists from the Stroud
Research Center. These reports satisfy the Government's
initial burden on summary judgment for both Rapanos tests.

[S] First, the reports provide sufficient evidence that

Donovan's wetlands meet the plurality's test to make out a
prima facie case that the Government is entitled to summary
judgment on the issue of the Government's jurisdiction. See
Rapanos, 547 U.S. at 742, 126 S.Ct. 2208. Both reports
present facts showing that the channels on Donovan's land
—which continue through the Sawmill Branch and on to
the Smyma River, both navigable-in-fact waters—meet the
plurality's definition of “relatively permanent" Seeid, at732—
33, 126 S.Ct. 2208 (plurality opinion). In concluding that
the streams are perennial in nature, the Launay report cites
a “degree of soil saturation and surface ponding in wetlands
during the summer months, morphological conditions of the
vegetation such as buttressing of tree trunks and formation
of hummocks, the presence and density of plant species
" adapted to saturated soil conditions, and the presence of
bed, bank, ordinary watermark and flowing water in the
tributary channels.” JA 510. The Launay report also discusses
downstream characteristics, including multiple large culverts,
that reflect a perennial flow from the channels on Donovan's

land. The Stroud report also concludes that the channels on
Donovan's land are permanent based on the existence of
several organisms in the wetlands and channels, as well as the
presence of certain species of fish on the property.

Both reports also establish' the second requirement of
the plurality's test: that the wetlands have a “continuous
surface connection” to a covered body of water. The
Launay report tracks a continuous surface connection from
Donovan's wetlands to the Smyma River and documents the
findings with fifty-eight photographs carrying explanatory
captions. The *186 Stroud report takes a different approach,
utilizing a tracing chemical that shows a continuous surface
connection. The test results show that chemical levels 2700
meters downstream were non-existent prior to the test, spiked,
and dropped off precipitously thereafter, reflecting a water
flow downstream from Donovan's property. Therefore, the
Launay and Stroud reports satisfy the Government's initial
burden on summary judgment with respect to the plurahty’s

 test.

[6] As for Justice Kennedy's test for CWA coverage,
the reports also satisfy the Government's initial Rule
56 burden of showing that there is no genuine dispute
that Donovan's wetlands, “alone or in combination with
similarly situated lands in the region, significantly affect
the chemical, physical, and biological integrity of other
covered waters more readily understood as ‘navigable.” ”
547 U.S. at 780, 126 S.Ct. 2208 (Kennedy, J., concurring).
The Stroud researchers added dissolved bromide and dye
to the wetland complex intersecting Donovan's property
and measured levels downstream, which indicate that the
Donovan wetlands contribute flow to the Sawmill Branch.
The Stroud report also finds that the headwater wetlands of
the Sawmill Branch, which include Donovan's wetlands, help
to remove nitrogen and protect the Delaware Estuary from
excessive nutrient loading. The Stroud scientists conducted
étudjes demonstrating that Donovan's wetlands help sequester -
pollutants such as zinc and polycyclic aromatic hydrocarbons
(PAHs) from downstream waters. The Government's experts
also conclude that the wetland complex that includes
Donovan's land plays an important role in the “aquatic food

. web,” by providing habitats and nutrients for fish species,

as well as macroinvertebrates that support aquatic life in
traditional navigable waters, and by supplying energy and
nutrients to aquatic life in downstream navigable waters. The
Launay report indicates that the gradient of the tributary
stream channels on Donovan's land is low, meaning that
the wetlands retain water for relatively long periods of time
and perform important functions, such as reducing sediment
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loads and pollutants from storm water, as well as retaining
and transforming nutrients for downstream navigable waters.
Furthermore, the Launay report notes that the wetlands on
and adjacent to Donovan's property discharge ground water,
thereby maintaining stream flow and preserving fish and
wildlife habitats.

However, our analysis does not end here. Having determined
that the Government met its initial burden under Rule 56,
we must next analyze whether Donovan came forward with
specific facts showing that there is a genuine issue for trial.

Matsushita, 475 U.S. at 586-87, 106 S.Ct. 1348 (1986).°

The only evidence Donovan offers in opposition to the
Government's motion for summary judgment is his four-
page declaration. In that declaration, Donovan states that “the
amount of water flowing on my Property in a given period
is completely dependent on the amount of rainfall in the area
during that period” and *“[t]he only, source of water flow on
my Property *187 is rainwater run-off from the adjacent
highway.” JA 639. Furthermore, he claims that “in periods of
no rain” the channels on his property are “completely dry.” JA
640. Donovan also says that “2009 and 2010 are the rainiest
and wettest years that I can recall in the nearly 50 years I
have lived in the Smyma region” and that the channels on
his property were “completely dry for significant periods”
in 2008, including “the summer months.” Id. Donovan's
declaration also asserts that “[i]n periods of heavy rainfall,
when there is water flowing on my Property, the rainwater
channels are clearly defined and easy to differentiate from the
neighboring land.” JA 641. These statements all appear to be
efforts to counter the Government's evidence that Donovan's
wetlands fall within the Rapanos plurality's test. We need
not, however, analyze whether Donovan has come fomd
with facts sufficient to raise a genuine issue about whether the
Rapanos plurality's test is satisfied because he unquestionably
has failed to raise a genuine issue about whether Justice
Kennedy's test has been met.

Nothing in Donovan's affidavit speaks to the effect his
wetlands have on the chemical, physical, and biological
integrity of downstream waters. Donovan's only attempt
to rebut the Government's showing in this regard is his
argument that the Government's evidence is flawed, and
that therefore a reasonable fact-finder could conclude that
the Government failed to establish its regulatory jurisdiction
over Donovan's land. Specifically, Donovan argues that the
Government's experts exaggerate the purported effects that
Donovan's wetlands have on navigable-in-fact waters by
lumping Donovan's land with 761 acres of other wetlands

in the Sawmill Branch watershed. He also attacks other
portions of the Govemment's evidence, calling it uncertain
and speculative, and claiming that it could fail to convince
a reasonable fact-finder that the Corps has jurisdiction
over Donovan's wetlands. Howevef, even after drawing all
reasonable inferences in Donovan's favor, we find that he has
not shown a genuine issue for trial. '

The unrebutted evidence in the record shows that Donovan's
wetlands contribute water flow to the Sawmill Branch—
which becomes tidal approximately 2.5 miles from Donovan's
property—and help sequester pollutants such as zinc and
PAHs from downstream waters. Specifically, the record
evidence indicates that the intact wetland flow ﬁath on
Donovan's- property removes approximately 540 grams of
zinc and 12 grams of PAH compounds over its 72-meter
length, while a non-wetland flow path on the south of
Donoyan's property removes approximately 49 grams of
zinc and 0.8 grams of PAHs over its 65-meter length.
Absent Donovan's wetlands, these pollutants would travel
downstream, raising contaminant levels for up te 150,000,000
gallons of water past EPA drinking water guidelines for
decades or centuries to come. The record also shows that
the Donovan wetlands are important sources of energy
and carbon for downstream habitats. In addition, the
Stroud scientists found fish on Donovan's property that
were also found in downstream waters of Sawmill Branch
Creek. Therefore, the record evidence shows that Donovan's
wetlands alone significantly affect the chemical, physical,
and biological integrity of “waters of the United States,”
without even considering the effect these wetlands have on
such waters when aggregated with similarly situated lands in
the region. 1°

~

*188 Donovan points us to the Supreme Court's decision
in Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620, 64
S.Ct. 724, 88 L.Ed. 967 (1944), and argues that summary
judgment is inappropriate here because a reasonable jury
would be free to disbelieve the opinions and conclusions
of the Government's experts. Sarfor is not controlling here .
because the factual evidence offered by the Government, and
outlined above, is enough to meet its burden of production for
a Rule 56 motion. Donovan offered no evidence to counter
the Government's factual showing that Donovan's property
significantly affects the chemical, physical, and biological
integrity of navigable waters, nor did he raise sufficient
doubt about the credibility of the Government's evidence to
defeat summary judgment. See Pelphrey v. United States, 674
F.2d 243, 247 (4th Cir.1982) (affirming summary judgment
for government and distinguishing Sarfor as dealing with
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“opinion evidence” when the moving party had submitted
factual affidavits).

Faced with a motion for summary judgment citing record
evidence supporting the Corps’ jurisdiction, Donovan cannot
rely simply on the mere possibility that a jury would find
the Government's evidence insufficient. See Matsushita, 475
U.S. at 586, 106 S.Ct. 1348; cf El 479 F.3d at 247
(affirming summary judgment for defendant on affirmative
defense where nothing in the record rebutted defendant's
expert evidence). There is no genuine issue as to the Corps'
jurisdiction in this case and we will therefore affirm the
District Court's order granting summary judgment to the
Government.

C. Donovan's Motion for Judgment on the Pleadings

Finally, Donovan challenges the District Court's denial of his
motion for judgment on the pleadings. He alleges that the sole
basis for the Corps' purported regulatory jurisdiction in this
case is the claim that Donovan's wetlands are adjacent to a
tributary of a navigable water. This allegation is derived from

33 C.F.R. § 328.3(a)(5), which states that any “tributary” of

for the Corps' jurisdiction that the Supreme Court rejected in
Rapanos and therefore a claim of jurisdiction invoking this
standard fails on the pleadings.

The District Court correctly denied Donovan's motion.
Donovan contends that the Corps has jurisdiction only
aver wetlands that are adjacent to navigable-in-fact waters
and that the Government's pleadings fail for not alleging
that Donovan's wetlands are adjacent to such waters. This
argument is premised on a notion that we rejected above:
that Rapanos fails to create.a governing standard and
that, therefore, pre-Rapanos law applies. The Government's
complaint need not have pled that Donovan's wetlands are
adjacent to navigable-in-fact waters and hence the District -
Court properly denied Donovan's motion for judgment on the
pleadings.

.*189 III. Conclusion

Accordingly, we will affirm the Distﬁct Court's grant of
summary judgment in favor of the Government and its denial
of Donovan's motion for judgment on the pleadings.

Parallel Citations

a water covered by the CWA is itself covered by the CWA,

and 33 C.F.R. § 328.3(a)(7), which states that any “wetlands -

adjacent to [covered] waters” are themselves covered by the 73 ERC 1545

CWA. According to Donovan, this was the purported basis

Footnotes

1 In Rapanos, the Supreme Court, in a 4-1-4 opinion that we discuss more fully below, described two new tests for determining

whether property is “wetlands” covered by the CWA. The issue as to which test controls is 2 matter of first impression in this Court,

The‘ statute defines “pollutant™ as “dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and’
industrial, municipal, and agricultural waste discharged into water.”” 33 U.S.C. § 1362(6). Donovan does not argue that the filler

The Corps' regulations define wetlands as “those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life
in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.” 33 C.F.R. § 328.3(b). The term
“adjacent” is defined in the regulations as meaning “bordering, contiguous, or neighboring.” 33 CF.R § 328.3(c). According to the
regulations, “adjacent wetlands” include “[w]etlands separated from other waters of the United States by manmade dikes or barriers,

_ The wetlands in Riverside Bayview were adjacent to a navigable-in-fact waterway. Such waterways are inarguably covered by the

The District Court had jurisdiction to consider this Clean Water Act enforcement case pursuant to 28 U.S.C. §§ 1331, 1345, and
1355. We have jurisdiction to review the District Court's conclusions pursuant to 28 U.S.C. § 1291. We exercise plenary Teview over
a district court's grant of summary judgment. Bouriez v. Carnegie Mellon Univ., 585 F.3d 765, 770 (3d Cir.2009). We review de novo
a district court's denial of 2 motion for judgment on the pleadings. DiCarlo v. St. Mary's Hosp., 530 F.3d 255, 259 (3d Cir.2008).

and one we take up in depth below.
2
material he used on his land does not qualify as a pollutant under the CWA.
3
patural river berms, beach dunes and the like.” Id.
4
CWA. See 474 U.S. at 130-31, 106 S.Ct. 455. .
5
6

The Johnson Court also suggested that the Supreme Court has moved away from the Marks formulation, citing sevéral instances in

. which “members of the Court have indicated that whenever a decision is fragmented such that no single opinion has the support of

five Justices, lower courts should examine the plurality, concurring and dissenting opinions to extract the principles that a majority
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has embraced.” 467 F.3d at 65-66 (citing cases). Moreover, the Johnson Court stated that “the fact that Justice Stevens does not even
refer to Marks indicates that he found its framework inapplicable.” Id. at 66. '

Several Circuit Courts of Appeals have expressly reserved the issue of which Raparos test, or tests, govems CWA enforcement
actions. See Precon Dev. Corp. v. U.S. Army Corps of Eng'rs, 633 F.3d 278, 288 (4th Cir.2011) (reserving judgment on whether
Corps jurisdiction can be established under either Rapanos test); N. Cal. River Watch v. Wilcox, 633 F.3d 766, 781 (9th Cir.2011)
(same); United States v. Cumdiff; 555 F.3d 200, 210 (6th Cir.2009) (declining to decide which Rapanos test or tests govern because
jurisdiction was proper under both); United States v. Lucas, 516 F.3d 316, 325-27 (5th Cir.2008) (upholding Corps jurisdiction over
wetlands where evidence at trial supported jurisdiction under the reasoning of the plurality, Justice Kennedy, and Justice Stevens).
Because the four Rapanos dissenters explicitly endorsed both the plurality’s and Justice Kennedy’s jurisdictional tests, we are not
faced with a concern, like in Rappa, that combining the votes of Justices who joined in different opinions would lead to unprincipled
outcomes. Rappa noted that it would be possible to predict the outcome in any theoreticel case involving a statute that discriminated
among types of non-commercial speech and/or banned an entire means of communication. Rappa, 18 F.3d at 1060 n. 24. That i,
knowing that four Justices in Metromedia thought statutes discriminating among types of non-commercial speech are unconstitutional
and that two Justices believed total bans on a particular medium are unconstitutional, one could surmise that a statute attempting to
do both would be found unconstitutional by a majority of the Metromedia Justices, but that a statute purporting to do just one would
survive a challenge. Such a system, the Rappa court noted, would create the unprincipled outcome that “discriminat[ion] among
types of non-commercial speech would be constitutional in and of itself, [but] would somehow be magically transformed into 2n -
unconstitutional statute if it also completely banned a means of communication.” Jd. Rapanos creates no such dilemma. We need
not “combine” the votes of Justices relying on different rationales to find that a majority of the Rapanos Justices would come out
a particular way in a given case. Two separate rationales each independently enjoy the support of five or more Rapanos Justices,
without any need to “countf ] the votes” of Justices relying on different rationales. See id. .

Donovan argues that the Magistrate Judge and the District Court misapplied the summary judgment standard by placing the burden
of proof on him to show that his land is riot subject to the CWA. While some language from the R & R and the District Court's
opinion, read in isolation, might suggest such a misapplication of Rule 56, we believe that the Magistrate Judge and District Court
appropriately analyzed the second step of the summary judgment burden-shifting framework in finding that Donovan had offered no
evidence rebutting the Government's prima facie showing that it was entitled to summary judgment.

We do not purport to set out an exhaustive or exclusive list of considerations that support a finding of jurisdiction under Justice
Kennedy's test. Nor do we address the question of what is meant by the words “or in combination with similarly situated lands” in
Justice Kennedy's opinion. See Rapanos, 547 U.S. at 780, 126 S.Ct. 2208 (Kennedy, J., concurring). Weé simply note that, standing
alone, the evidence that Donovan's wetlands significantly affect the chemical, physical, and biological integrity of other waters more
readily understood as “navigable” satisfied the Government's burden on summary judgment and that Donovan has done nothing to
rebut that showing so as to create a genuine issue for trial.

End of Document © 2012 Thomson Reuters. No claim to original U.S. Govemment Warks.
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No.10-1062.] ArguedJan. g,
2012.| Decided March 21, 2012.

Synopsis

Background: Landowners, who received compliance order
from United States Environmental Protection Agency (EPA)
alleging their parcel was subject to Clean Water Act (CWA)
and that they violated CWA by filling about one half acre of
their property with dirt and rock in preparation for building
house, brought action against EPA seeking injunctive and
declaratory relief. The United States District Court for the
District of Idaho, Edward J. Lodge, J., 2008 WL 3286801,
dismissed matter. Landowners appealed. The United States
Court of Appeals for the Ninth Circuit, Gould, Circuit Judge,
622 F.3d 1139, affirmed. Certiorari was granted in part.

Holdings: The Supreme Court, Justice Scalia, held that:

[1] EPA's compliance order was “final agency action”
for which there was no adequate remedy other than
Administrative Procedure Act (APA) review, and

[2] CWA did not preclude that review.

Reversed and remanded.
Justice Ginsburg filed concurring opinion.

Justice Alito filed concurring opinion.

*1368 Syllabus "’

The Clean Water Act prohibits “the discharge of any pollutant
by any person,” 33 U.S.C. § 1311, without a permit, into
“navigable waters,” § 1344. Upon determining that a violation
has occurred, the Environmental Protection Agency (EPA)
may either issue a compliance order or initiate a civil
enforcement action. § 1319(a)(3). The resulting civil penalty
may not “exceed [$37,500] per day for each violation.” §
1319(d). The Government contends that the amount doubles
to $75,000 when the EPA prevails against a person who has
been issued a compliance order but has failed to comply.

The Sacketts, petitioners here, received a compliance order
from the EPA, which stated that their residential lot contained
navigable waters and that their construction project violated
the Act. The Sacketts sought declarative and injunctive
relief in the Federal District Court, contending that the
compliance order was “arbitrary [and] capricious” under the
Administrative Procedure Act (APA), 5 U.S.C. § 706(2)(A),
and that it deprived them of due process in violation of the
Fifth Amendment. The District Court dismissed the claims
for want of subject-matter jurisdiction. The Ninth Circuit
affirmed, concluding that the Clean Water Act precluded pre-
enforcement judicial review of compliance orders and that
such preclusion did not violate due process.

Held: The Sacketts may bring a civil action under the APA to
challenge the issuance of the EPA's order. Pp. 1371 —1374.

(a) The APA provides for judicial review of “final agency
action for which there is no-other édequate remedy in a
court.” 5 U.S.C. § 704. The compliance order here has
all the hallmarks of APA finality. Through it, the EPA
“determined” “rights or obligations,” Bennett v. Spear, 520
U.S. 154, 178, 117 S.Ct. 1154, 137 L.Ed.2d 281, requiring
the Sacketts to restore their property according to an agency-
approved plan and to give the EPA access. Also, “legal

_consequences ... flow” from the order, ibid., which, according

to the Govermnment's litigating position, exposes the Sacketts
to double penalties in future enforcement proceedings. The
order also severely limits their ability to obtain a permit for
their fill from the Army Corps of Engineers, see *1369

33 US.C. § 1344; 33 CFR § 326.3(e)(1)(iv). Further, the
order’s issuance marks the “consummation” of the agency's
decisionmaking process, Bennett, supra, at 178, 117 S.Ct.
1154, for the EPA's findings in the compliance order were
not subject to further agency review. The Sacketts also had
“no other adequate remedy in a court,” 5 US.C. § 704. A
civil action brought by the EPA under 33 U.S.C. § 1319
ordinarily provides judicial review in such cases, but the
Sacketts cannot initiate that process. And each day they wait,
they accrue additional potential liability. Applying to. the
Corps of Engineers for a permit and then filing suit under the
APA if that permit is denied also does not provide an adequate
remedy for the EPA's action. Pp. 1371 —1372.

(b) The Clean Water Act is not a statute that “preclude[s]
judicial review” under the APA, 5 US.C. § 701(a)(1).
The APA creates a “presumption favoring judicial review
of administrative action.” Block v. Community Nutrition
Institute, 467 U.S. 340, 349, 104 S.Ct. 2450, 81 L.Ed.2d 270.
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While this presumption “may be overcome by inferences of
intent drawn from the statutory scheme as a whole,” ibid., the
Government's arguments do not support an inference that the
Clean Water Act's statutory scheme precludes APA review.
Pp. 1372 -1374.

622 F.3d 1139, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court.
GINSBURG, J., and ALITO, J., filed concurring opinions. -
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Opinion
Justice SCALIA delivered the opinion of the Court.

We consider whether Michael and Chantell Sackett may
bring a civil action under the Administrative Procedure Act,
5 US.C. § 500 ef seq., to challenge the issuance by the
Environmental Protection Agency (EPA) of an administrative
compliance order under § 309 of the Clean Water Act, 33
U.S.C. § 1319. The order asserts that the Sacketts' property is
subject to the Act, and that they have violated its provisions
by placing fill material on the property; and on this basis it
directs them immediately to restore the property pursuant to
an EPA work plan.'

I

The Clean Water Act prohibits, among other things, “the
discharge of any pollutant by any person,” § 1311, without
a permit, into the “navigable waters,” § 1344—which the

Act defines as “the waters *1370 of the United States,” §
1362(7). If the EPA determines that any person is in violation
of this restriction, the Act directs the agency either to issue
a compliance order or to initiate a civil enforcement ‘action,
§ 1319(a)(3). When the EPA prevails in a civil action, the
Act provides for “a civil penalty not to exceed [$37,500]

per day for each violation.”! § 1319(d). And according to
the Government, when the EPA prevails against any person
who has. been issued a compliance order but has failed to
comply, that amount is increased to $75,000—up to $37,500
for the statutory violation and up to an additionat $37,500 for
violating the compliance order.

The particulars of this case flow from a dispute about the
scope of “the navigable waters™ subject to this enforcement
regime. Today we consider only whether the dispute may
be brought to court by challenging the compliance order—
we do not resolve the dispute on the merits. The reader wilt
be curious, however, to know what all the fuss is about. In

~ United States v. Riverside Bayview Homes, Inc., 474 U.S.

121, 106 S.Ct. 455, 88 L.Ed.2d 419 (1985), we upheld a
regulation that construed “the navigable waters” to include
“freshwater wetlands,” id., at 124, 106 S.Ct. 455, themselves
not actually navigable, that were adjacent to- navigable-in-
fact waters. Later, in Solid Waste Agency of Northern Cook
Cty. v. Army Corps of Engineers, 531 U.S. 159, 121 S.Ct.
675, 148 L.Ed.2d 576 (2001), we held that an abandoned
sand and gravel pit, which “seasonally ponded” but which
was not adjacent to open water, id, at 164, 121 S.Ct. 675,
was not part of the navigable waters. Then most recently, in
Rapanos v. United States, 547 U.S. 715, 126 S.Ct. 2208, 165
L.Ed.2d 159 (2006), we considered whether a wetland not
adjacent to navigable-in-fact waters fell within the scope of
the Act. Our answer was no, but no one rationale commanded
a majority of the Court. In his separate opinion, THE CHIEF
JUSTICE expressed the concern that interested parties would
lack guidance “on precisely how to read Congress' limits on
the reach of the Clean Water Act” and would be left “to feel
their way on a case-by-case basis.” Id., at 758, 126 S.Ct. 2208
(concurring opinion).

The Sacketts are interested parties feeling their way. They
own a #-acre residential lot in Bonner County, Idaho. Their
property lies just north of Priest Lake, but is separated from
the lake by several lots containing permanent structures.
In preparation for constructing a house, the Sacketts filled
in part of their lot with dirt and rock. Some months later,
they received from the EPA a compliance order. The order
contained a number of “Findings and Conclusions,” including
the following:
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“1.4 [The Sacketts’ property] contains wetlands within the
meaning of 33 CF.R. § 328.4(8)(b); the wetlands meet
the criteria for jurisdictional wetlands in the 1987 ‘Federal
Manual for Identifying and Delineating Jurisdictional
Wetlands.’

“1.5 The Site's wetlands are adjacent to Priest Lake within
the meaning of 33 C.F.R. § 328.4(8)(c). Priest Lake is a
‘navigable water’ within the meaning of section 502(7) of
the Act, 33 US.C. § 1362(7), and ‘waters of the United
*1371 States’ within the meaning of 40 C.F.R. § 232.2.

“1.6 In April and May, 2007, at times more fully known
to [the Sacketts, they] and/or persons acting on their behalf
discharged fill material into wetlands at the Site. [They]
filled approximately one half acre.

.....

“1.9 By causing such fill material to enter waters of
the United States, [the Sacketts] have engaged, and are
continuing to engage, in the ‘discharge of pollutants’ from
a point source within the meaning of sections 301 and
502(12) of the Act, 33 U.S.C. §§ 1311 and 1362(12).

“1.11 [The Sacketts'] discharge of pollutants into waters of
the United States at the Site without [a] permit constitutes
a violation of section 301 of the Act, 33 US.C. § 1311.”
App. 19-20.

On the basis of these findings and conclusions, the order
directs the Sacketts, among other things, “immediately {to]
undertake activities to restore the Site in accordance with [an
EPA-created] Restoration Work Plan” and to “provide and/
or obtain access to the Site ... [and] access to all records

~ and documentation related to the conditions at the Site ... to
EPA employees and/or their designated representatives.” Id.,
at21-22,%§2.1,2.7.

The Sacketts, who do not believe that their property is subject
to the Act, asked the EPA for a hearing, but that request was
denied. They then brought this action in the United States
District Court for the District of Idaho, seeking declaratory
and injunctive relief. Their complaint contended that the
EPA's issuance of the compliance order was “arbitrary [and]
capricious” under the Administrative Procedure Act (APA),
5 U.S.C. § 706(2)(A), and that it deprived them of “life,
liberty, or property, without due process of law,” in violation
of the Fifth Amendment. The District Court dismissed the

claims for want of subject-matter jurisdiction, and the United
States Court of Appeals for the Ninth Circuit affirmed, 622
F.3d 1139 (2010). It concluded that the Act “precludefs] pre-
enforcement judicial review of compliance orders,” id., at
1144, and that such preclusion does not violate the Fifth
Amendment's due process guarantee, id., at 1147, We granted
certiorari. 564 U.S. ——, 131 S.Ct. 3092, 180 L.Ed.2d 911
(2011).

I

[1] The Sacketts brought suit under Chapter 7 of the APA,
which provides for judicial review of “final agency action
for which there is no other adequate remedy in a court.” 5
U.S.C. § 704. We consider first whether the compliance order
is final agency action. There is no doubt it is agency action,
which the APA defines as including even a “failure to act.” §§
551(13), 701(b)(2). But is it final? It has all of the hallinarks
of APA finality that our opinions establish. Through the order,
the EPA “ “‘determined’ ” * ‘rights or obligations.” ” Bennett
v. Spear, 520 U.S. 154, 178, 117 S.Ct. 1154, 137 L.Ed.2d
281 (1997) (quoting Port of Boston Marine Terminal Assn. v.
Rederiaktiebolaget Transatlantic, 400 U S. 62, 71, 91 S.Ct.
203, 27 L.Ed.2d 203 (1970)). By reason of the order, the
Sacketts have the legal obligation to “restore” their property
according to an dgency-approved Restoration Work Plan, and
must give the EPA access to their property and to “records
and documentation related to the conditions at the Site.” App.
22,92.7. Also, “ ‘legal consequences ... flow’ ” from issuance
of the order. Bennett, supra, at 178, 117 S.Ct. 1154 (quoting

*1372 Marine Terminal, supra, at 71, 91 S.Ct. 203). For
one, according to the Government's current litigating position,
the order exposes the Sacketts to double penalties in a future
enforcement proceeding. 2 Jtalso severely limits the Sacketts’
ability to obtain a permit for their fill from the Army Corps
of Engineers, see 33 U.S.C. § 1344. The Corps' regulations
provide that, once the EPA has issued a compliance order
with respect to certain property, the Corps will not process a
permit application for that property unless doing so “is clearly
appropriate.” 33 CFR § 326.3(e)(1)(iv) (2011). 3

The issuance of the compliance order also marks the *
‘consummation’ * of the agency's decisionmaking process.
Bennett, supra, at 178, 117 S.Ct. 1154 (quoting Chicago
& Southern Air Lines, Inc. v. Waterman S.S. Corp., 333
U.S. 103, 113, 68 S.Ct. 431, 92 L.Ed. 568 (1948)). As the
Sacketts learned when they unsuccessfully sought a hearing,
the “Findings and Conclusions™ that the compliance order
contained were not subject to further agency review. The
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Government resists this conclusion, pointing to a portion of
the order that invited the Sacketts to “engage in informal
discussion of the terms and requirements” of the order with
the EPA and to inform the agency of “any allegations [t]herein
which [they] believe[d] to be inaccurate.” App. 2223, §2.11.
But that confers no entitlement to further agency review. The
mere possibility that an agency might reconsider in light of
“informal discussion” and invited contentions of inaccuracy
does not suffice to make an otherwise final agency action
nonfinal.

The APA's judicial review provision also requires that the
person seeking APA review of final agency action have “no
other adequate remedy in a court,” 5 U.S.C. § 704. In Clean
Water Act enforcement cases, judicial review ordinarily
comes by way of a civil action brought by the EPA under
33 U.S.C. § 1319. But the Sacketts cannot initiate that
process, and each day they wait for the agency to drop
the hammer, they accrue, by the Government's telling, an
additional $75,000 in potential liability. The other possible
route to judicial review—applying to the Corps of Engineers
for a permit and then filing suit under the APA if a permit
is denied—will not serve either. The remedy for denial
of action that might be sought from one agency does not
ordinarily provide an “adequate remedy” for action already
taken by another agency. The Government, to its credit, does
not seriously contend- that other available remedies alone
foreclose review under § 704. Instead, the Government relies
on § 701(a)(1) of the APA, which excludes APA review “to
the extent that [other] statutes preclude judicial review.” The
Clean Water Act, it says, is such a statute.

1

[21 Nothing in the Clean Water Act expressly precludes
judicial review under the APA or otherwise. But in
determining “[w]hether and to what extent a particular statute
precludes judicial review,” we do not look “only [to] its
express language.” *1373 Block v. Community Nutrition
Institute, 467 U.S. 340, 345, 104 S.Ct. 2450, 81 L.Ed.2d
270 (1984). The APA, we have said, creates a “presumption
favoring judicial review of administrative action,” but as with
most presumptions, this one “may be overcome by inferences
of intent drawn from the statutory scheme as a whole.” Id., at
349, 104 S.Ct. 2450. The Government offers several reasons
why the statutory scheme of the Clean Water Act precludes
review.

[3] The Government first points to 33 U.S.C. § 1319(2)(3),
which provides that, when the EPA “finds that any person

is in violation” of certain portions of the Act, the agency
“shall issue an order requiring such person to comply with
[the Act], or ... shall bring a civil action [to enforce the
Act].” The Government argues that, because Congress gave
the EPA the choice between a judicial procee¢ding and an
administrative action, it would undermine the Act to allow
judicial review of the latter. But that argument rests on
the question-begging premise that the relevant difference
between a compliance order and an enforcement proceeding
is that only the latter is subject to judicial review. There are
eminently sound reasons other than insulation from judicial
review why compliance orders are useful. The Government
itself suggests that they “provid[e] a means of notifying
recipients of potential violations and quickly resolw}ing the
issues through voluntary compliance.” Brief for Respondents
39. It is entirely consistent with this function to allow
judicial review when the recipient does not choose “voluntary
compliance.” The Act does not guarantee the EPA that issuing
a compliance order will always be the most effective choice.

The Government also notes that compliance orders are not
self-executing, but must be enforced by the agency in a
plenary judicial action. It suggests that Congress therefore
viewed a compliance order “as a step in the deliberative
process[,] ... rather than as a coercive sanction that itself
must be subject to judicial review.” Id, at 38. But the APA
provides for judicial review of all final agency actions, not
just those that impose a self-executing sanction. And it is
hard for the Government to defend its claim that the issuance
of the compliance order was just “a step in the deliberative
process” when the agency rejected the Sacketts’ attempt to
obtain a hearihg and when the next step will either be taken
by the Sacketts (if they comply with the order) or will involve
judicial, not administrative, deliberation (if the EPA brings an
enforcement action). As the text (and indeed the very name)
of the compliance order makes clear, the EPA's “deliberation”
over whether the Sacketts are in violation of the Act is at an
end; the agency may still have to deliberate over whether it is
confident enough about this conclusion to initiate litigation,
but that is a separate subject.

The Government further urges us to consider that Congress
expressly provided for prompt judicial review, on the
administrative record, when the EPA assesses administrative
penalties after a hearing, see § 1319(g)(8), but did not
expressly provide for review of compliance orders. But if
the express provision of judicial review in one section of a
long and complicated statute were alone enough to overcome
the APA's presumption of reviewability for all final agency

+ action, it would not be much of a presumption at all.
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[4] The cases on which the Government relies simply are
not analogous. In Block v. Community Nutrition Institute,
supra, we held that the Agricultural Marketing Agreement
Act of 1937, which expressly allowed milk handlers to
obtain judicial review of milk market orders, precluded
review of milk market orders in *1374 suits brought by
milk consumers. 467 U.S., at 345-348, 104 S.Ct. 2450.
Where a statute provides that particular agency action is
reviewable at the instance of one party, who must first
exhaust administrative remedies, the inference that it is not
reviewable at the instance of other parties, who are mot
subject to the administrative process, is strong. In United
States v. Erika, Inc., 456 U.S. 201, 102 S.Ct. 1650, 72
L.Ed.2d 12 (1982), we held that the Medicare statute, which
expressly provided for judicial review of awards under Part
A, precluded review of awards under Part B. Id., at 206—
208, 102 S.Ct. 1650. The strong parallel between the award
provisions in Part A and Part B of the Medicare statute
does not exist between the issuance of a compliance order
and the assessment of administrative penalties under the
Clean Water Act. And in United States v. Fausto, 484 U.S.
439, 108 S.Ct. 668, 98 L.Ed.2d 830 (1988), we.held that
the Civil Service Reform Act, which expressly excluded
certain “nonpreference”™ employees from the statute's review
scheme, precluded review at the instance of those employees
in a separate Claims Court action. Id, at 448449, 108
S.Ct. 668. Here, there is no suggestion that Congress has
sought to exclude compliance-order recipients from the Act's
review scheme; quite to the contrary, the Government's case
is premised on the notion that the Act's primary review
mechanisms are open to the Sacketts.

Finally, the Government ‘notes that Congress passed the
Clean Water Act in large part to respond to the inefficiency
of then-existing remedies for water pollution. Compliance
orders, as noted above, can obtain quick remediation through
. voluntary compliance. The Government warns that the EPA
is less likely to use the orders if they are subject to judicial
review. That may be true—but it will be true for all agency
actions subjected to judicial review. The APA's presumption
of judicial review is a repudiation of the principle that
efficiency of regulation conquers all. And there is no reason
to think that the Clean Water Act was uniquely designed to
enable the strong-arming of regulated parties into “voluntary
compliance” without the opportunity for judicial review—
even judicial review of the question whether the regulated
party is within the EPA's jurisdiction. Compliance orders
will remain an effective means of securing prompt voluntary

compliance in those many cases where there is no substantial
basis to question their validity.

* %k %

We conclude that the compliance order in this case is final
agency action for which there is no adequate remedy other
than APA review, and that the Clean Water Act does not
preclude that review. We therefore reverse the judgment
of the Court of Appeals and remand the case for further
proceedings consistent with this opinion.

It is so ordered.
Justice GINSBURG, concurring.

Faced with an EPA administrative compliance order
threatening tens of thousands of dollars in civil penalties
per day, the Sacketts sued “to contest the jurisdictional
bases for the order.” Brief for Petitioners 9. “As a logical
prerequisite to the issuance of the challenged compliance
order,” the Sacketts contend, “EPA had to determine that it
has regulatory authority over [our] property.” Id,, at 54-55.
The Court holds that the Sacketts may immediately litigate
their jurisdictional challenge in federal court. I agree, for
the Agency has ruled definitively on that question. Whether
the Sacketts could challenge not only the EPA's authority to
regulate their land under the Clean Water Act, but also, at
this pre-enforcement stage, the terms and conditions of the
compliance order, is *1375 a question today's opinion does
not reach out to resolve. Not raised by the Sacketts here,
the question remains open for another day and case. On that
understanding, I join the Court's opinion.

Justice ALITO, concurring.

- The position taken in this case by the Federal Government

—a position that the Court now squarely rejects—would
have put the property rights of ordinary Americans entirely
at the mercy of Environmental Protection Agency (EPA)
employees.

The reach of the Clean Water Act is notoriously unclear. Any
piece of land that is wet at least part of the year is in danger of
being classified by EPA employees as wetlands covered by
the Act, and according to the Federal Government, if property
owners begin to construct a home on a lot that the agency
thinks possesses the requisite wetness, the property owners
are at the agency’s mercy. The EPA may issue a compliance
order demanding that the owners cease construction, engage
in expensive remedial measures, and abandon any use of the
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property. If the owners do not do the EPA's bidding, they may
be fined up to $75,000 per day ($37,500 for violating the Act
and another $37,500 for violating the compliance order). And
if the owners want their day in court to show that their lot
does not include covered wetlands, well, as a practical matter,
that is just too bad. Until the EPA sues them, they are blocked
from access to the courts, and the EPA may wait as long as it
wants before deciding to sue. By that time, the potential fines
may easily have reached the millions. In a nation that values
due process, not to mention private property, such treatment
is unthinkable.

The- Court's_decision provides a modest measure of relief.
At least, property owners like petitioners will have the right
to challenge the EPA's jurisdictional determination under the
Administrative Procedure Act. But the .combination of the
uncertain reach of the Clean Water Act and the draconian
penalties imposed for the sort of violations alleged in this
case still leaves most praperty owners with little practical
alternative but to dance to the EPA's tune.

~

Real relief requires Congress to do what it should have
done in the first place: provide a reasonably clear rule
regarding the reach of the Clean Water Act. When Congress
passed the Clean Water Act in 1972, it provided that the
Act covers “the waters of the United States.” 33 U.S.C. §
1362(7). But Congress did not define what it meant by “the
waters of the United States”; the phrase was not a term
of art with a known meaning; and the words themselves

Footnotes
%k

are hopelessly indeterminate. Unsurprisingly, the EPA and
the Army Corps of Engineers interpreted the phrase as an
essentially limitless grant of authority. We rejected that
boundless view, see Rapanos v. United States, 547 U.S.
715, 732-739, 126 S.Ct. 2208, 165 L.Ed.2d 159 (2006)
(plurality opinion); Solid Waste Agency of Northern Cook
Ciy. v. Army Corps of Engineers, 531 U.S. 159, 167-174,
121 S.Ct. 675, 148 L.Ed.2d 576 (2001), but the precise
reach of the Act remains unclear. For 40 years, Congress
has done nothing to resolve this critical ambiguity, and
the EPA has not seen fit to promulgate a rule providing
a clear and sufficiently limited definition of the phrase.
Instead, the agency has relied on informal guidance. But
far from providing clarity and predictability, the agency's
latest informal guidance advises property owners that many
Jjurisdictional determinations concerning wetlands can only
be made on a case-by-case basis by EPA field staff. See Brief
for Comipetitive Enterprise Institute as Amicus Curige 7-13.

Allowing aggrieved property owners to sue under the
Administrative Procedure *1376 Act is better than nothing,
but only clarification of the reach of the Clean Water Act can
rectify the underlying problem.

Parallel Citations

73 ERC 2121, 182 L.Ed.2d 367, 80 BNA USLW 4240, 12
Cal. Daily Op. Serv. 3314, 2012 Daily Journal D.AR. 3737,
23 Fla. L. Weekly Fed. S 195

" The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the convenience

of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.

The original statute set a penalty cap of $25,000 per violation per day. The Federal Civil Penalties Inflation Adjustment Act of 1990,

104 Stat. 890, note following 28 U.S.C. § 2461, as amended by the Debt Collection Improvement Act of 1996, § 3720E, 110 Stat.
1321-373, note following 28 U.S.C. § 2461, p. 1315 (Amendment), authorizes the EPA to adjust that maximum penalty for inflation.
On the basis of that authority, the agency has raised the cap to $37,500. See 74 Fed Reg. 626, 627 (2009).

asserts.

We do not decide today that the Government's position is correct, but assume the consequences of the order to be what the Government

The regulation provides this consequence for “enforcement litigation that has been initiated by other Federal ... regulatory agencies.”

33 CFR § 326.3(¢)(1)(iv) (2011). The Government acknowledges, however, that EPA's issuance of a compliance order is considered
by the Corps to fall within the provision. Brief for Respondents 31. Here again, we take the Government at its word without affirming

that it represents a proper interpretation of the regulation.

End of Document

© 2012 Thomson Reuters. No claim to original U.S. Govemment Works.

WestlawNext © 2012 Thomson Reuters. No claim to original U.S. Government Works.






2102 ‘gl Kienigad

640 | ebed
: saimonis
‘welboid waysAs uopeujwz abieyosiq - @yelu| pejejoossy pue
EN|od |euojeN Yim Ajdwod jsnw Aaoy : GUON _ SB{IAIOE g auoN $0p/0} | senjonis |leno — Z dAN |
JiLij| O196-0}/} € UIM SPEd JHOM Aleioduia)
*sajuedord 1o} jjugj prek o{qna gz ey} pedejdey ‘sg|dwexe jo
0}y JO AIBA0DRI )M PEJBIOOSSE |jlj BZUOYINE | S|l OF SUO/IESUI[9P PUBEM JO} S}oSSUEL JO sjold ejdwes
jou ssoQ *sainjonuis jJueusuuod ezyoyne POPPY "S°M OU} JO-J6JEM B UjEJp Jou JSNW saLouel) sped Atejodwe)
jou ssoQ "Speo’ Joj Sfjy Bzpoyine Jou saog Kiojeojdxa Jo Bujiyyoeq sy Bupeys aBenfiue) peppy painbai jou NOd 1o} enE-0L/L y0P/0L sepiARoY Asains — 9 dMN
“g|qeopoeld Jue)xe Wnwxeu .
0} suojjeAeje uoponsuco-ed o} palojsal pue esn
oy} 0 uopejdwod uodn paaowsal eq S|l 10 saINNYS
pejejoosse AUB pue SSIAGP Jey) Judwainbal peppy .
'sajdwexa 40 }s}| Y} 0} S80|ASP UofEAIRsqO [ed]Bololq solwny pue sijsm S90JAQ(] JUBWAINSESN
pue ‘seBeB juauno ‘suoje;s [eo|fojoi0a}ell pappy paJnbai jou NOd 1o} spied 9|qnd 62 +0¥/0L oyfueps — 3 dMN
' : SapMpY
. *‘gyoel wep . pUB S80JASQ UOOBIY pue
sAel} 19)SA0 pasaA0d 2Z|oLINE JoU-530(] *8jael 'sojjjAlo. J0 S2injonijs pezioyine R ‘Juewadueyuy ‘Busenie
Jejoy{ue Jo sjuawpunody) 3z10Y|NB jou €800 Jo sajdwexa Jo jsj| o} saoinep BupeBaibie ysy pappy paJjnbai jou NOd euoN yOY/0L | SHIPIM PUB USid — & JMN
©oUBULIU[BW JONPU0D
SUO[)BAS|@ LDJJONIISUCD 0} A1858828U HIOM
-a1d o} peuinjal SEalE pajoeys el pue pue ‘s{jy 'sainonys
aufjuse Jjay} uj peaowal aq jsnu sy felodwe) BUON painbai jou NOd : Aesodwa) (9)
S|EUBD pajBD0SSe
puB sainjons
lleno pue exeju|
| |eued Bugpniouy ‘sainjonys
o *dMN v 10 Ayjienb Pele|20sSE 10 [|ejino Bupsixe jo AjuioiA sy}
0} sopi0 uj desdy [BUOPPE JO MBU jo Juswiadeld ey Jo exeyy) Aoedes U] SHQep pue SjuslLpPes
opnjou} ued AjMO. B} Jey) seljelD saInjonys Bupsixe ©10js0. 0} AlBSSaJeu peje[nunage o
Jo AuiDiA ey U] SUGep pUE Sjuswipas pejejnlunooe WwnWUi ‘einjonys |eAowal )M pajejoosse
JO [BAOLUR) WWOY) SjEjpawWLL], Pue UIUliM PuB, PEAOLBY SOJIAJIoe ||’ WwoJj 189 002 sobireyos|a (q)
S[1y J0 saunjonijs
e|qesajaIas Ajuaund
“KAmjoe asueusjuiBw ‘pezpoyine Ajsnojaesd
a\p) Jo} A1gs82808U WNWJUIW 3y} 0} Uojedljpow goueusjujew Jo juswesejdas
(ouueyd weexs JjwyT "saBuBya UOjjBIABD JOUW MajjE Joj suapjejrep J0 'uopeyjigeyss
0} ,sajpusbie Aiojenfies Jeyjo jo sjuewalinbal, pepRY painbol jou NOd | Joujw Ajuo sazuoyiny ‘Jjeday (e)
“5j00[01d UOEI0|e] Weans :
10 UOpEZ||oUUBYD WESSS MBU JO (uojjelo)sel
yoeeq ‘uopebjaeu jo esodind Aewpd ay}
Jo} BujBpaip soueusjuiBwl :3ZUOYNE Jou Sa0Qg #0¥/0L soueuajuieN = £ dMN
S|eUB) |ejayilY
d 8UON paunbai Jou NOd BUON 0k , -+ Ul SBINONAS — Z dMN
‘BUON painbai jou NOd BUON 0} | uopeBieN o} SPIY ~ § JMN
ployseayl ’ Apoyny
uojjswilojul Jeyjo Z102 v} seBueys (NOd) uonealipon S | Gomems © jjulled spjmuolienN
uoponIIsuog-eld

sjlwiod epimuopeN Z10Z oy jo Aewwng




" 640z sbed

2102 ‘5} Aenugey

s|epejel

snojuedw) i

pejonijsuoo speos
sseooe juaueuned e

189}
-jo6fo.d ejedwod | 009 Bujpeadxa speot
pue e|Bujs yaee o} so|idde jey} eie-z/| auy Sujpnjou) ssagoe jusueuued
'S 28U} JO SI3jeM 0] S}03Ye asianpe "oefosd ej2dwoo pue ojBuls B esuduiod jey) sapinoe opeib-anoqe o
ZILWUjW 0} POJONIISUOD Bq JSNUI SPBOJ SSBATY |  8ull Ayjiin JaLjo Lym pepnjau] s| peos $30008 jeuy) Ajuejn 31 pesinbal NOd SpEOJ £8820Y
. — 8oB . S10UUE
0l/<jo S80] a4} pue ‘sejod ‘siomo}
*B|q|SES) BIGYM PBSN uj sjinsas ofieyosig o sul{ AN PEOWSAO
q pjnoys Ba| Jamo} yoes Jo} sbupco).sjeiedss i pajnbal NOd 10} SUOjBpPUNO
eloe
0l/4< o ss0] Y}
uj synses abieyos|a e
4 painba! NOd suojejsqgns eu AN
eeie [euopo|psunf
uIm peq
weexs 8 o} |afjesed
sunl euy Aypn e
'S'N 8u} jo siajlem
uj.jee) Jeauj| 005
. spasoxe sujf Ajyn =
3IN0JUOD UO[ONYSU0S-21d 0} BRIE BI0JSEI 1SN 3} paynbel NOd seul AImn
aioe
0}/1<}0 850] 84}
« | synsas abieyos|g e
"sepAo. Aljjjjw uo sjoeye [eguejod eljenjeAe Kem-jo-1yBy
" Jim yolym ‘asnoyBuyeeld Bujis esusja jo Juswyiedag Bl o} SPUE(EM .
0} Jaj)8| uopeayjen pue NOd pues 0} 30 {0} uswalnbey pejseuo u| Bujseejo
pappe ‘seuy Alpn pesylenc Jod *(seuojua) puej pezjueyssiy ¢ joafoid
*SUOJJeAS]S UO|IrIjsuacd . ‘g pue 'seyeT jealo sejels palun |B}8E09) : peJinbes s} ejejdwod pue 8|bu|s .
-aid 0} patun}a) SBale pPajoeys By} pue Bupueyd 1oy 80jAIBS-UBSIQ [ELOJEN WYON 0} sdion .mEon gLuopoasy © e YoBo 10} 'S'N W saAoY
aJpua 4fey) U} paaowwal aq jsnu sjjy Arelodway | Agjuas 8q pinoM NOd i0 sajdoo usym Suo[jeoo] payue|n 41 pasinbal Nod O sIBjeMm Jo BI08 g/ $OP/0L euprt AN — ZL dAAN
: “ponupjucos|p esn . . SaINPNIS [EUonesday
e sAep OF UlLIIM Panowal eq jsniu sainjanis auoN paiinbe jou NOd QUON 0l Kesodwa] — L1 dMN
sfonq Bupoow jeoq 9|Buls '[B[0IaLWOD-UON BuoN peujnbas jou NOd BUON - ol sfong Bupoo — 01 dMN
“PIENg 1SE0D 'S’ 94} Aq Peys|iqelsa sealy
sease Bupasy Jo abeloyoue uj paoe|d eBeioyosuy pue Bupes|d
s@ojAep Jayjo pue ‘sAonq ‘sainjonys o} sejjddy auoN pasnbai jou NOd BUON 0 uj saunjons — 6 dAAN
“Iopaju] ou; o juswpedeq ' > 48ys |Bjuaujjuod
oy} jo juswabeusy ABieuz ueesQ jo neeing ’ juawaBeuey AB1au3 uesdQ Ja)nO 8y} uo saINPNNS
ay) Aq pases| seale u| Sajji[ide] 0} PajWI] _Jo neaing 0} a0jueg Juswabeuey |esauiy paBueyd SSHIMOE |8 auoN 0l seo pue |0 — 8 dMN
. ploysedyl Auoyny
uopewloju] 1030 zZ10z uj seBueys (NOd) uoneasiIoN ST | Comes Jwiod epjmuojieN

uojoniisuoD-eld




6 Jo ¢ abed

2102 ‘g Aeruqag

(sweans
|eleweyda
*UO[JRIYHOA USHUM E BNSS] JSNW Joaujbus pue juspjunejul
1)s|p ey} ‘pazjoyineal eq o ‘uojezuoyneal 13 AajleA, Jo uopjuyep 10} BAjem UBD
10} 8qiB|j@ jou aie *S'M ey} JO s12)eM U} pappy 'siiy £ejeA ezuoyjne jou ssoq "Hwy) j00} Jeauj| 3q) peq weens
suedxg ' 102" Aleniged Aq uojezuoyineel 00¢ 8y} J0 sisajem pesodoud Joj pasjnbal UOjEU|PIO0I jojeajleaulio0e *
10 e 0} }sanbes uspuMm e sjwgns sepiuiad KousBy *sweess [e1awayds pue-juejuusiu) Joj 'e'n
11 'SHWj) Sy} JNOWIM pazuoynees q Aew 1z | Bupum uj SenjEM S18au|BuB JOpISIP SS8jun 138} Jesul] 008 . JO £l61BM [eP} se[AnoY Bupuy
N.200Z 8y} JopUN PalLioA S18M Jeuy) SeRIAROY | 0} Spaq weals Jo Sasso| syul pue Julil aioe-z/L peppy sefapoe g | -uoujoelBz/L o #0%/01 |e0Q 80BUNS — |Z dMN |
“Ue]d AQuebupuoy | "sas[Iaxe Buju|es} asuodsal (s Joj Sili S@oUejsqng SNopiezeH
uopnjjod sedsue)sqNS snoplezeH pue pue senjonys Alesodwaj 88 [jam se ‘sueld AoueBupuod pue (IO Jo} suogesado
o Jeuopen euyj o} }oe[qns sefjjAjae sezyauiny | [ed0] o |euojBal peacidde sezjoyjne oSy "efll pabueyd pesnbas jou NOd BUON $0¥/01 esuodsay - 0Z dMN
“SpUEpjeM 10 'SEaJE BU[UMBds _ . } -
ysi snowoipeue ‘spaq uopejabon openbe WMHIWN
pefiewqns ‘sjea [e100 Jo Uojie)s ybnoiy) - JWMHO 30 sueid
uopjepeiBbap Jo BujBpaip azuoyine jou sa0Q suoN pasnbesjou NOd |  mo[aq spieA 3jgno 62 #0¥/0} BujBpaiq JoujN — 61 dMN
: ~So)js Ojenbe [e[oads SN o
oju| sefueyostp o ey} Jo siejeMm
) TLH/WMHO jJoeE-O}/L o
; jo eueyd UUHWMHO
mojeq pebieyosip Jo sueid mojaq
*SUOJSIAAIP spieAogno Oj<  ° pefiseyos|p
weaxns 10} SeBIBYOS|P 9ZPOYINE J0U $80Q auoN 3ji pasinbal NOd spiehojqma Gz e vOp/0L | sebieyosig JouIN — 81 dAMN
“Sjualiainbal bujsusd]| woJ) jdwaxa
safiApoe Jo uojssiuwo) Alojenbey ASieus . sjoafoid
jeiapad 8y} Aq pasuad)| seiAjoe 0} sejiddy auoN sejAjioe |18 BUON 214 JamodospAH ~ 2L dMN
— i sealy |8s0ds|q
‘sale)s pajjun ey} jo sisjem peuejue) puejdn woid
ou sey jey) eaJe ua uj 8q Aew ayis [esodsip Jey) PaulelD paJinbal jou NOd QUON Y0¥ Jajep wmsy — 91 dMN
: "SME] 8|qeo]|dde Je}0 =]
‘uopEZEOINeG HOb UOjoes sjeledes PUB 68} JO 19V SI0GIEH pUB SIBAIY 8Y} JO 6 UOPOES
ninbai sapanoe esoy) {dMN Siy Aq pazjioyne Jopun pieng 1SeoD *S'N ey} Aq pezyoyina aq jsnw sobpug peaciddy piens
a1e safipuq 1o} S|y yoeoldde pue shemesnen . ainjonajs eBpuq ey Jo UORINIISUCD By JBY) PAUKEID painbai jou NOd auoN oy 1809 *S'N - 91 dMN
*gainjee} uopepodsues) S _'s’n
J1Baujj-uou Jayjo 10 ‘sieBuey yessle ’ ayjjo siejem .
‘suopeys ujey; ‘sjo| Bupped ‘sBujpyng efeiols sols openbe jejeds leppujene g/ e
©Z}I0jNe Jou S80(7 "SUOHEAS|S UOJaNISu0d oju| safieyosip e ‘s'ney
) -aid 0} pewin}as Seae pejoeye ey} pue e1e Ol/le ® Jo sIalem [epi) spefos4 uopepodsuel)
31jjua Jjau} u| panowsal aq Jsnw sy Aelodwal BUON 4J| pasinbal NOd -you ujaoeyg/, e yopI0) Jeau] - #iL dMN
: S5)|S OfjenDE [epads
ojuj sefuetjosip e (za fq
14H 0 panjem ssajun)
WMHO Mmojaq jueq 100} Bujuuns
Buoje joo) Bujuun “19d psef ojqno | o
*SUOfjEAE]d uojonssucd-aid 0 pauinjal ' ‘uojjezlj|qels yueq sajejeban lod pieAojqno < = (3a4q
reale pajos)e ey} pue AJaJuUs Jjay) uj parowsl _ 10 Bupssu|Bueoyq Joj pasn eq jou Aew sapads jueyd yiSuey paAjem ssajun)
13isnw sqiy Aueiodway) *S°M ©Y} 40 SIBEM JO InO anjseau] fjlApae 8y} jonnsucd o} Aiessadsu ylom pue u| joa) Jeeulj poS< * jueq ey} uoglez|iqels
10 0ju} MO} 13}em 20BpNs Jjedw) Jouued Aagay s|ly ‘sainjonus fuesodwae; Buizuouine abenbue| pappy 3 pasinbas NOd Buoje 199} 008 * $0¥/01 jued — £ dMN
ploysesyl .
uopewLOu] 10410 Z402 u| seBueyg (NOd) UORRINON sy ﬁ_%."_uhm }ULI0d OPIMUOLEN

uo[aNJIEU0Y-RId




640 ¥ ebeg

2102 ‘st Aenigad

~ (sweans
(eieweyde
puB jus}juLeiu|
JO} aAjem uea
*Jiwy J00} JEBU|| 00E BY} JO SISAIBM 3Q) peq wealis =
pesodoud Jo} pesnbel uopeuipsood Aouaby ‘paq weens jojesjlesu|iQ0E  °
‘ese |eleweyda Jo Juspjuue]u] Jo S9SSO| J0} JLW]| J00} Jesu] SN
-Z/| paooXa JOULED *S*M B} JO SISJEM JO 80| |  00E 8y} Bujalem ueym sjoeje LUl Jo SUOHBULLISIOP - J0 s1018Mm |Bp)} sjuswdojaaeq
|0} ajeBaiBBe ay) ‘suo|siAlpqns |ejusp|sel 104 uspuMm 9yew jsnw siaeuifud Jolusip JeYl pepieID sejjAjjoR |lg | -uoujoeneg/, o $0b/oL |efuapisey = 62 dMN
"] 841 40 SJ8jEM U] uojsuedxa Jo 'Seaeds Yo0p . EQIE BUMELL SBUE[N DUlSiXg
'sdjjs jeuopippe ‘Gu|Bpaip azuoyine jou seoq __BuUoN painbas jou NOd | pezyoyine Ajsnojaeid 13 40 SuopedPoiN — 82 dMN
. . - ; “uojsjaoad
_ uopesypou ey} uj sejouabe 4o jsj| ey} 0) edjAeS
158104 "S'N PEPPY 'SiENgeY djenbe Jayjo pue ‘swesns
‘SpUBjeM JO UO[JESU||SP B SB Yons ‘suoppuca |eojBojoos
oU|{8SEq L0 UOJBLLIOJU] BPNJIU] JSNW uojsjaosd Bujpoday
oy} 0} joe(gns sapAloY "sjualuesiBe ey uj papnjouy|
aue Aoy} se Buoj se ‘pezyoyine sepjAnoe Jo sedk} ey
U] JuBLLBOUBYUA 10 UOJJRIO}SE] WEdl]s PepN|au) “SafjAloe 5
" 12 dMN 10} pasinbai jou sj uojeBpjw Aiojesusdwiod
JeU) pele]D "SUO|EIBAUDD PaIap|SU0d jou ale .
ABojospAy pusjiem Buyiojses JOYE JNT0 JBLY SAPUNIICD (AouoBe ue pue
jueld puepem u| seBueyd Jey) peypelD “pajsixe JauMopue] ey} uesmieq
fisnojaaid sjENQEY BS0Y) BISYM SEIIE U| SPUE(IBM juswaasBe Bujpulq
|epp pue uojejaban ofjenbe pafiiewgns jo juswysyiqelse e Japun sejjayoe “6a)
'sappoe | -8l ey} szuoyiny ‘ABojoipAy weals 10 puefam usjqelse poped mejael Aep-0¢
uojjeo0jal 1o} }daoxa 'SWEealls Jo SpUejem -al 0} pazyoyne agq Aew jey) sefaioe pejlied “siii 10 e pue Bujuodes exnbas
N)EU JO UOJSIBAUOD 3Z|IOYJNE JOU S30(] "§16jBM | SAININJS [0LjUD. JajEM Bujaowsal Ja}e S|aUUBYD tuBanS 1By} S8pIAjIoR 850Y) SapAloY juelwaoueyus pue
[BPI1 JO U0|SIGAUOD JO UO[EJD|SS DZUOYINE JOU 310)s04 0} seBieYOSIp 821I0UINY 'SPUEREM [ep)} puE Jo} }daoxe ‘sapiAjoe ‘Jualysj[gels ‘uojBiniSey
i0Q "UOHEZI|SUUBYD WEAL]S BZLOYINE jou $80Q0 sweeJ}s |epj} JO juawasueyua Jo Uoejiqeyel peppy 1sowt 1o} pasnbal NOd 8UON yO¥I0L jeNqeH openby — 22 AMN
*SaINJONJJS JE||LW]S
Jo sBuipjng poddns ey} sainjonss ezuoyne :
4 $90( ‘S"M 9y} Jo s13jem ejqebijaeu uj pejeso) . . .saBieyos|q
) yuuad g uopoas asnbas ABW ainjonis SUON painbai jou NOd 6UON 14\ 4 lednjonys —~ 92 dMN
- 2 weiboid 0¥
Jjuiad @i uopoes e Ajuo ainbai jey) LOj|99S PeJelSiU|LpY 6}8lS
8iem sjqeBiaeu U] SapIAjoe azLoyINe jou seog BuoN pasnbal jou NOd SUON 0l Jo equ} uejpll — $Z JMN
: "£2 dMN 10) S[qiB]I@ Apuaund
21e By} -SefjjAjos Jiey) pue sapusbe Jo }sj| Jo) . L0
I-50 TOY 8ag “sieau|Bul Jo JalyD ay} 1o YO =G0 TOY Ul peisyj sapjaoe suo|snjox3 jeasobajen
13 Aq panocidde aq ysnw suojsnioxe jesuoBsien SUON | ujepes Joj paiinbal NOd ouoN $0¥/0L penciddy — £Z JMN
S9)|S Jjj)enbe
|ejoeds uj sepiaoe .
sdion §80¢e|d
puE’ Y43 woy suopezyoyine ajeiedas ainbas 2130)SiH J0 Jeys|Bay
Aew *g°N BY} JO SIAJEM U] [9SSIA PIADIUE] [BuopeN J0; ejqibjje
3o [esods)q "BujBbeus jueq JeAll Jo ‘[BAOWR) 10 pejs[j|eSSaA)] e sjessan
oys ‘BujBpeip eoueusjujEW SZPOUINE Jou S80Q BUON :J{ paanbes NOd SUON $0¥/0L 40 [eACWOY — ZZ dAAN
RISHASH _ | Auowiny
uopjsunoju] JaLlo 7102 u| seBueyp {Nod) uopespsoN syw Kioyniess jjwiad epimuopenN

Uo[I9NISU0D-04d




Z10Z 'g) Aeniged

6J0 g ebeq
"Sa)js |esods|p : -
Bupsjxe Jo uojsuedxa ey) Jo sa)|s |psods|p . 0)se)\ J]X0 pue snopJezeH
MBU JO JusLUYs||qejsa ayj ezuouine jou ssog BUON SOHIAI0E B OUON ¥0vi0L Jo dnueaj] — 8¢ dMN
*IN920 [IM djyspiey "JOJ}9| UOJEOLIOA B’ panss| joA Jou sey 34 :
Jounda Jo Auadoud Jo ssoj jueagubis Jo ey) 0} ay) i Ayanoe ey ulm Bujpeedoid elojaq sAep Jepuejed
1ezey 8|dejdeaseun ue s| e1ay} jj Ajgjejpawiwy S¥ Jlem pinoys eapjuned el payle|d osly *(E1'80S2 uopeyjiiqeyey
128901d Aew jng ‘uopeayiian senss| Jasujbuz HS4) yooqpueH uopeljigeyey Loueblew3 ealy pue UooRj0Ld PaYSISIEAA
JoMISIQ JBun Jiem pjnoys asjjjuuad 'jeseusl u) paling eajuieg 18304 *S'M oY) 0} BauaIl paiepdn sepAnoe |8 __8uoN Y0¥/0} AousBrow3z - 26 JMN
‘ Ele]
*SQJE)S Pajjun By} JO SIejeMm OuU SEY JeLy} eele ue - Aq peajem ssajun
. 0}, PEADLU3) B }SNW Sjelalew PajeABIXa Jey) paljie|D X ‘YIpImioo) 0z e
‘sajjs ojjenbe |eioads u| [eysjew *YIpIM L) 183} 0Z By} Jo/pue pieA 2iqnd 0g Jo syw| opmioes) p2<  ° (o]
{ "dwel jeoq o} s5399€ 10} AIESSEBI3U 5| JO]EM ay) BUIAIEM USYM S]OBJS |BLUJUJLL JO SUOjjeUULIBIap spieA 2|qnod 0G< ¢ | -‘AQ PAAIBM SSejun
BBjaeu BujBpaip ji pasnbas jjuuad g} uojoes usyMm BB Jsnw sieau|Bua Jols|p JBYL PayUeD Pl pexnbal NOd ‘spJek 21qno 0g . $Ov/0L sdwey je0g — 9¢ dMN
§90] .
d s} 18neyajym ‘syjdep
Bujrosnuod Jo suydep.
*o}[s pozuoyine Ajsnojaud sujseq Buysix3 jo Buibpeiq
usjdn }e paysodep eq jsnw jepsjew pabpaiq BUON - paiinbes jou NOd o3 BuiBpaig oL soueueluiel — 9¢ dMN
ebesoe
*sease Bupped Jo ‘sapive} Bujssesoid puepem Jo sso|
Inoyajem SE {INS ‘sainjes) Juepusye 10} ‘SN j8U uj Jjnsai jouueo SlIAI0Y UojONpoId
U} jo siajem u) sabieyssip azjoyne jou saod SUON sauApoe jle | Ajanoe pue 'ssisegl 14'14 Kuequerd — ¢ dMN
*ue|d uojjeio}sel .
epnouj }snw NOd *sjuawalnbal jjuuad wel} Bupeyemag
Jdwoxo 9q Jo ‘prenc) }se09 *S°N o sdio) Aq *S9JE]S PojjuN 9y} JO SISJEM OU SEBY Jey) esle ) pue ‘85820Y ‘UCHINSU0D
azuoyne eq jsnw Aafoe Aewyd pejejsossy ue uj paysodap aq Jsnwi sjji -Aieiodwa) j8Y) payiselD sajiAloe |le SUON pOPI0L Kiesodwa 1 — €€ dMN
3 * juswaaifie dMN
7 ‘JuBWe[}jes 40 ‘eaI3ap jojxejeasosjie o
JUesUO0I ‘uo|sjoep N0 siejem .
‘sd109) yjm Jusweeube jlepjoene | o :
. juewees [ejo|pn| S1918M [BP)) SUORaY JUsWsIojUT
‘ BUON -uou yBnoiyy UOPEIPNON -UOU JO S8I0B G e $0¥/01 pejejdwon - z& dMN
*88JE]S PajjuN 8y} jO SI16jEM —
oU SBY JEY) BO1B U U| 0q ABW a)s [BSods|p Jay) peypeld
*painbal s] jjuiied sdio) B aleym seseo 8soy} ] ‘joefoid sap|ioed
*uopelLoju| aujeseq pue sajs |esodsip |013u0D pooy B LjiM PS}E[D0SSE $39AG| W10 uojjejeBen i 30 Aq panoidde [04ju0D pooly Bups|xg
Hejew pabpeup o UOREDO| 8jeD|pu| JSNW NOd 30 |enowel ey} Sazpoyine JAAN @Y} 18y} pappy SSjIAIOE e | eujjeseq eJUBULUBN yov/0) JO aduBueUIB - L€ dMN
*S80JAIaS pue suojjouny ofjenbe JO SS0|
ezuoyne jou sao( "sjusiupunoduw) ezpoyine
jou 880 "spuejdn 0} SPUB[JOM JO LUGJSIBAUDD
@2ji04jne jou $30(Q "2)e ‘SAUINJONIS |oJu0
2M 'SPBOJ ‘S3j|p Mau JO UOKINLSUOD 8zjoyine a}lIPIIM 40} JuewaBeusy
jou seoq "sapajoe BujoB-uo Ajuo sazpoyiny 8uoN paJinbais jou NOd QUON oy 1I0S 1S{0 — 0F dMN
_ cRIDABS SLE Ruoyny
uojjewnoju] 26130 Zk0z u| sebueyp (NOd) uopesp3ON sjwiq Ko jjuled epjmuojjeN

uojanIIsSuan-04d




640 9 ebed

Z102 'g) Aemugad

"pazuoyine safjjjjos} JO sajdWEXa Bij 0} SBIN|ES)
juswaBeuew pejeiBeju) juewdojaasp jJ9edw) mo| pappy

*saAlOE BIUBUSIU[EL Jo} pesnbal Jou-ale sjjuled (sweans
$0#5 AlleiouaB pue sejejs pajjun euyj jo sisjem jou |esawseyda
e (g)(e)£'82E Y40 £ Jopun swe|sds jusuneal) sjsem pue jueyjuuelu)
8q 0} paujuusjap sajjjioe} juswabeueuw JejeMuLIO]s saoe; J0} BA|BM UBD
; 1eU) PeUHEe]D "}wj] 100} JESU]| 0DE BU JO ISAJEM juswebeuew 3q) peq weens
*sopjpedes uBbjsap jeujbiio Gujiojsal o) payuwl) pesodoud Jo} peynbas-uopeulpiood Aualy paq weas Jajemwiols Jojee}Jesuj 00 ..
| NDd @Jjnba) jou saop esueuejuje} ‘sweals {e1awayde Jo Juepjuielu) Jo §8S50) 10} Jjulj| 100} Jeauy] J0 uojsuedxa ‘sn
juuaiad uj sepjjor) JuswabeuewW JAJBMWI0)S |  OOE SYI-Bulem usym sj98)je [BWUIL JO suojeujuie}ep Jouoponysuocy e JO siajem {eppy sepjjioed juswalbeusy
£ABU JO UOJJONISUCD BZHOLNE Jou s30Qg usjm eyeww jsnuw sieaujBus jos|p18Y) PSULEID i paynbas NOd | -uoujoeioBZjl e 0P 19]EMULICIS — ¥ dMN
(sweays
|eisweyde
pue juejjusey|
. 40} GABM UBD
"] J00} BB} OOE BY) JO SIBAlEM 30) peq wesls
(68 dMN Kq pezjoyine eq | pasodoud Jo) paijnbal UOjEUIPI0DI foueby ‘paq weess jojeajieaujj ooe °
w asay}) sop||I08} Jejjw|s Jo ‘SEUIR ‘SWIN|PE)S |eisweyds Jo Juspjuue]u] Jo SBSSO| 10} Jjull| J00j Jeau)| 's'n
‘gyoBIje0e) 'SJUBINE)Sal ‘sajoy Joj Jdaoxe |  00E auj BulAiem usym sjoeye [BWlUjW JO suojjeujulsiep J0 s13jem [ep]) sapoes
‘se|ioe) [EUOHEBI03I JO Ayapiea sezpouiny ueyum exeLl 1snw siaaujbua JoMsip ey} payleln SepMIoB||B | -UOUJOBNEBZ/L o | 0¥ [Buopeanay — zy SMN
‘SN Oy} JO SISJEM U}-PJINISUCD SBY)IP ~4Oyp GBBUEIP JO
aBeu|eip Jo uojesD]al BZOYINE joul $80Q "S'N 188} Jeau|| 005 UBY}
110 SI018M [BUOHIPPE UIBIP Jo 4P JO fjoedes Jojgesf Bujdeyssy o seyoyq 9Beujeiqg Bupsixa
aseasou) Jouued yoyp abeujesp Bujdeysey SUON )| pasnbal NOd BUON 1414 Buideysey — L¥ dMN
= . {Sweens —
jesowoyde
‘sweals uj pejanisucs sayoyp ebeujelp pue juenjuiau
jsnf jou 'sweays |8 o} sojjdde } jey} os Hwi| 100} Jo} 9A[BM LBD
Jasuj| 00E POBIPOIN “wif J00} JBaL] QOE 8L JO SIBAIBM 3q) paq weans
'spuod | pesodasd 10} paynbal uojjEUIPIO0D AousBy “peq weoxs jojeejlesujgoe °
ainynaenbe ezyoyine jou saoq ‘Juedjoped |eroweyda o Juepjuuely| J0 S2930] J0} Jjul| J00) Jeely] N
vasn sijueoydde Jayiaym jo ssejpiebol | 006 ey} Bujajem ueym Sjoe)je jBL]U JO suojjeujuusiep JO S19)8M {BP}} SefinoyY
‘sapiAnee |esnynojbe 40} pasn 8q Ued dMN uajum BB jsn sieau|Bue jos|p 18y} PaULEID sepAjoB B | -UOujoBREBZ/]  » yo¥ jeinynopby — o dMN
“sj[om s8b 1o jo bupannsuoo jsujsBe uopqyoid (sweesns
penolwey *sefjjaae Aleyjjw uo syeye [epusjod |esowsayds
@jenjeAa M yojym ‘esnayBupieeld Bupis esuejeq jo pUB Juejuelu|
jusiwpedeq 0} Jeje] UOHEOILIEA PUB NOd PUss 0} 3Q 10} 10} enjem ued
juawiaiinbel pappy iy J00} Jeau]| ODE BU3 JO SIBAEM . 3Q) peq weoys
pasodoud 10} pasjnbas uopeulpioos Aoueby ‘peq weens jojee) Jeeu|| 0oE | °
4 |eloweyda o juaj)juue]u) jo $8SS0] J0) JIL|| J00) JBBU|| SN
“SBaJE |)S MOL JO §8RN0d |  OOE ey} BujAlem ueym S}0aY8 [BUIjUIW JO StOjEUjILIBIaP ) JO sIejem |epj} sjuewdojaaaq |euopnypsul
JjoB mau o uojjonJSuU0d dzoyine jou saoq uayum ayew jsnwisieaulBus JolISIP 18Y) payleD saoe (e | -UoujoBOBZ/L ¥0y/01 pue [episwlwod —- 6€ dMN
. Ploysesyl Ruoyny
uojjewnoju] 8430 Z10Z u| sefiueyo (NOd) uoneayneN s | foynes jjuied epimuojieN

uo[janIsu0s-6id




640 2 ebed

Z10z ‘g} Aenuqe

Ayanoe ay) Bupouswiwiod o} Joud uojezyuoyne

uspum eAje0al jsnw espjuuad eapedsold |

‘ainpeooid Bujsssonid juued pajesbaju) ue jo
‘ed se pessacoud Bujaq Ajuennd e Jo 226} JO
1y uopeweey pue jojuo) Bujujy BoBUNS By}
0 A Pue Al epLL Jopun sweiBod pancudde ypm

sajes £q 1o ' Bujuyy 82EHNG JO IPYO I0HB|
uawpedeq oy} Aq pezuoyjne aq jSnuw sapjajoe

*papasu JUNoLE au) Jo Uojjeujuusiap

juapuadapu] UB 8)Bll PUB UO)EWE[Da) 8lf) Jo} Aresseosu

eaJe paujwun Ajsnojaasd jo junowe ayj BujpieBel

UOjjeweoel-

10} popaesu eale
poujwun Aue snjd
poujuss Bujeq eass
8y} jo jusdtad oy uey)
§89] 5| EAJE PAUW

Amau ey} Jj seele

juese(pe uj pejonpuod
aq Aew Bujuitu mau
nq “[B02 Jo} paujw

uopeweoal yBnoly) suofoun; 90Jn0sel ojenbe | uopeujusjep YHOINS B MajAR [[IM sdiog *paujuuslep ' Ajsnojreud olem ) SepiAdY
U] 8SBaI0U] }8U 8)EJSUCLUSP SN 8BRS 5] BBJB pauj AMaul Jo %0f SUY) MOy PayieD safjAnae g 1By} says 0} psywi ¥0p/0L Bujuuway [eoD — 6% dMN
. COCRECIGH . _
moueuls|fjpe o
uojjejeban ojenbe
pebBiewqns uj
‘NOJ 10} pasjnbas uopewwojuy | - Buimoley 1o ‘Bujiiy
sepuBp] *SPIOYSAI) NOJ pabueyd ‘pejeanino Ajueuna | - ‘Bupsensey efipasp
ssajun pamoj|e jou sajoads snousBjpujuou pue pamojie papusedsns
Jou sejoeds sauesinu ojjenby 'sejoads souesinu | 40 Bupeoy o} ainjjno
*gjsem SE ‘'S'MN eyl * opjenbe, ssuyeq ‘uopejaBen openbe peBiaugns UM waoypoq woy ebusys e
JO Siajem OJu| ¥oEq [EUSIEW ||ays Jo uopisodsp | Seale Uj )| 8J08-g/| B UM ‘'seflinmoe meu peppy ‘NOd Apoquisjem uj
3y} ezuoyne jou seo( ‘seale bujbejsiosyoop | ® asnbai Jou op Jey} SejjAloe 10} juswaynbel Gupiodas | paleAyin Kiznojneid sBole j90{oid mau
2 yons sesnjes) JUBpUSHE 10 ‘sejoads SOUBSINU | By} PAAOWESY "JOBRUOD 10 ‘paap 'ases) ‘jusweses 'Ajeal) ' jou sejoads u| uopejeBaa openbe sapIAoY esnynoenby
ogenbe ‘Apogaejem ey Uy pejeaind Ajsnojard | e yBnoy paypuap| ease ue Jo Aouabe [e90] J0 Bje)s Aq sepnpou) Ajaoe o | peBiawgns o} sjoedw ysiy|ieys [epJawwog
jou sejoeds snouabjpujuou ezyoyjne jou saog pancsdde eaie Jjuited Jo 8sB8| SB paylEd B8l Jos{old ) pasyinbas NOd 10} juwy afoe-zyL ¥0PI01 Buysix3 — 8y dMN
*s1ajem |euopojpsun| ,
euoppe ujesp pue Ayoedes yojp U} BSEBIIU|
18y} safieyos|p ezyoyne jou seoq *spuejdn
u] pajesojal ueaq eAey jeuy} sweans U 1o “Sn
Bl JO SISJRM JIYJ0 JO SWEBIS U] PAJOrLISU0d ‘S 40 SIBJBM sayoqg
3yo}p ojuj.seBieyos|p BzuoyIne jou S80p JMN ' QUON sapAoe jje Jepji-uol Jo 6108 | POb - u| sefseyosiqg — o¥ dMN
. *abeulep Jo ajep “SpUE|dn JO LUOJEI0}Sa] 6y} UIM Pajejo0sse :
10 S1eaf om] UM JOBIJUOD JIPUN ©Qq 10 Jels |epatew || Jo peBpeup jo seBieyos|p sezyoyne sjeus Jsjem ybly sjueAg 81819siq
1SNW YJoAA "sBewep jo sjep Jo Jeak auo UM JMN 8yl 18y} paylielD "dMN SIU Aq pazjioyne Kieuipso juene-aid Aq pebBeweq spueidn
Jeaujbue isip o} papjwagns aq jsnw NOd Jou | jusluispNouU Jo Uojes0}sal Yoeaq pajiue|d sepiAjoe j|e 0} nvz.u_ni: elojsay 0b/OL jo Jjedey — sy JMN
. : (sweaJ)s .
|esoweyde
pue juejuueiu)
10} BAJEM UBD
i 3q) peq weeys
“Jw) 100} JEOU) 0OF BY) J0 sioniem pesodoid jojeqjiesujigoe o
Jo} paujnbes uogeulpiooa Aousby "Wesns jeieweyda ~ . SN
*sajnje}s Jeyjo Aq palnbel s) uopewIEpR) PUE JUSHjuLIRjU} JO} PEAIBM SSOJUN ‘paq WEBNE IO S8O| o siejem jepy .
___Ji uejd uojeUIE[Ia] BPNIOU ISNW NOd * sy} Buisnes AjAjoe Aue Jo} Juj oo} Jeeu)| 00€ POPRY sapjpoe jle | -uoujooioe g/l e | $0F/0} sepAY Bujuiy ~ #¥ dMN
' pioysalyy Ruoyny
uopewoju] JI8YO Z10Z u| sebueyo (NOd) uopedsyoN ST | Loymes jjuied apimuojieN

uopanisuan-eld




60 g ebed

ZL0z ‘gl Aeniqay

“Jiw|| }00} Jeauy| 00E ey Jo SISNEM

pasodoud Joy pasynba uopeujpiood Aousby
*sajlAnoe Al uo sjoaya |efuajod ajenjeas
\ asnoybuues|y ayj pue ‘esnoybupes)) Bupls
sugja(] 40 uswpedsq 0} J8))s| UOREIUHSA pue
)d puas 0} 3@ 10} Juswainbay °sjoefoid sesu)|
a)oidwod pue 31Bu|s ajesedas oq 0} palapjsucd
Ajlesauab a1e Ayoey Jayio Jo ‘pub jeuoifal
‘weyshs uopngusip e o) ABieus Buusjsues
sau)} AN "Pasn aq leys 21 dMN uel}

‘auy| a._._w: s uogezpoyine yq Buunbai Ajajpe
Auo j ‘saumes) Wuepuaye Buipnjoul ‘sapyoe)
co:o:uo.a. KBidua e|qgemoud) paseq-pue| jo
jeayipow Jo uojsuedxa 'UORINISUOD SSZUOYINY

JMN meu

SO[IAIOE |j8

(sweayns
|elawayda

puE juapjuLe]
10} OAjEM UED
3Q) peq weels

J0 Je8j Jeau|| 00€ 3

‘SN
40 sIBIEM [EPI
-uoujoemeyz/)

#0¥/01

sSaf|oe uoyeleua
ABlaug s|gemauay
paseg-pus] — L9 dAAN

Angoe

ay) Buppuswwos o} Jopd uojjezuoyine usym
18081 jshw aapuuad aaldadsold “a)s aujw ay}
0 apisino segjapoe Buissesoid pue uoperedasd
_1E0D 32]J0yINE Jou Se0q ‘NOd YilM panjwqns
3q jsnw ueyd ayj Jo Adoo e ‘pasnbal uopewBpal
4| *ainpasoud Buissasoud juuad pajeibaju ue

jo ued se passaooid Bujaq Apuauno ese 1o 226}
10 JoY UoneWe0ay PpuB |o4uc) Buluiy edceung
@y} 10 A 8jjiL Jopun sweibosd panoidde yyum
seje)s Aq Jo "Bujuiyy aseyng jo adujQ ‘1ouaju] jo
juswpedaq ay) Aq pazuoyine aq Jsnw Sajjingoy

"Juij| joo} JBaulj 00€ 8y} Ja

ssanem pasodoid Jo} pajnbas uepeuipiood Asuaby *3Q.
syj Aq opew uopeujuLelep usym e ybnoiyj sweans
|esawayde pue JusjuLeluj 10} paalem eq Aeu Jjwi] J00)
Jeauj| 0DE 241 ‘paq Wweelns Jo ssoj ay} Bujsnes Aajjoe
AUE Joj Jjwi] 100} JEDUY QOE B PUB Jjuy) BIoe-Z/| POPPY

safialoe (e

(sweans
|essweyde

pue juapuuauy
J0} BAfEM UED
3Q) peq weays

joleg)leBuUl QO ¢

'S'N
10 siajem |eply
-uouoameg) e

¥0v/01

sajjAnoy Bujuly 1eod
punolBiepun — 0§ MN

uojjewogu] 48430

7102 u) seBueyd

pioysaiyl
(NOd) uopeayiioN
ugpansuon-eld

ey

fuoyiny
Koyme)s

oy epjmuopeN




‘640 § abeg

zhoz ') Aeniqed

*}Jiw|| Jooy 1e3U|] 00T BY) JO Sianem
sasodoud Joj pasnbas uopeu|piooa Aoueby "gpp
SN €€ Jepun jeacidde ejeredas seynbal joafoud

sdion) peujejujew Bupsixe uo pajeao] Anjoe uy
‘sapiAne AIBjjIW uo S1o9)8 jeyjuajod sjenjeAe
w esnoyBupeas)) ey pue ‘asnoyBupes}d Buls
asusja( jo juawpedaq o0} J6}e] UORIYLIGA

pue NOd puss 0} 3 Joj juswalnbay

. 'sjoafoid Jesuyj ejejdwiod pue ojBu)s ejeiedas
oq 0] pauep|suoa AjjeseueB aue Ajjjloe} J8yj0

1o *pub jeuojBal ‘we)sAs uoynquysip & o} ABroue
Buiuajsuen seull Apn Yuued vq ejesedes

\q pazZyoyIne ssajun paaowel 8q JSNW sijy Jo;pue
sainjonys pajeposse ‘peford joid jo uojejdwon
uodn 'oje ‘sease pajopsel ‘souoz JeSusp
PaYS|[qe)Sa Uj S2IMONAS SZUoYINe Jou saoq
*sjuewesnbai psens) 580D "S°N YiMm Aldwod
}snw sease abeiolous uj seinjoNS "Sjaed |eIoD
uj sapiajjoe SHGIY0Id."S"N 8y} JO BI8jEM JO 850 B
PaIep|Su0d J0U S| PUB 0| UO}IS JOpuUn BJNONYS
B palapjsuod S| AJj|oe} uoj}oa]i0d paseq-pusf

0} Jun uopeieual waly *S'N JO Jojem ajqebaeu

B JO paq Uo suj| UOJSS|WISURY B-JO JUBLLIAdE|d
;s1oafoud jojid, 0} pejjwi ‘seinjes) juepuaye Jjey)
pue sjoefosd jojid uopeseuab ABisua s|gemeuas
O[eUP{0IPAY JO pUlM PESEQ-1S)BM JO [EADLLIB) 10
‘uojjeoyjpolt ‘uojsuedxa ‘UoRINISUCD SAZUOYINY

dMN msu

.

SopiApoe jle

sjjun uofjeseuald
0} uey} alow oN
(sweans
|elaweyde

pue juegjuwsiu|
10} @Ajem ues
3q) peq weains
J0je8} Jesu|| 00E
*S'M JO siejEm

JO 8128 g/}

¥O¥/0L

s198(01d 10|d uofieisueg)
ABisuz e|qBMBULY .

paseg-i3jep, — 29 dMN

uojjewogu] JeY30

Z10Z v] seBusyo

ployseiyL
(NOd) uopeaynoN
UOI9NIISU0g-aid

st

Kupoyny
Koymes

jjuued epjmuojieN







DEPARTMENT OF THE ARMY
MOBILE DISTRICT, CORPS OF ENGINEERS
P.O. BOX 2288
MOBILE, AL 36628-0001

CESAM-RD-C-A September 30, 2011
SPECIAL PUBLIC NOTICE
U.S. ARMY CORPS OF ENGINEERS

GENERAL PERMITS FOR MINOR STRUCTURES AND ACTIVITIES
IN WATERS OF THE UNITED STATES, LOCATED WITHIN THE STATE OF ALABAMA
AND IN OUTER CONTINENTAL SHELF WATERS OFF THE COAST OF ALABAMA

TO WHOM IT MAY CONCERN:

The U.S. Army Corps of Engineers (Corps) in conjunction with the Alabama Department of
Environmental Management (ADEM) hereby re-authorize the Alabama General Permit Program (ALG)
until October 1,2016. General permits are reviewed every five (5) years before re-issuance. Should
the proposed general permits not be renewed by the Corps by October 1, 2016, the Corps general
permits with associated State WQC and CCC will expire. Please refer to attached for activities that can
be evaluated under this Program.

The ALG contain certain limitations intended to protect the aquatic environment and natural ard cultural
resources. Conformance with the conditions contained in the ALG does not necessarily guarantee
authorization under the General Permit. In most instances, a proposed project complying with the
conditions of the ALG can receive specific authorization. Any proposed project not complying with the
conditions of a General Permit will be evaluated as a Letter of Permission or Standard Permit and will
be individually coordinated with third parties, including the Federal and State resource agencies.

Applicants are required to provide a eompleted Joint Application and Notification
U.S. Department of Army, Corps of Engineers, Alabama Department of Environmental
Management. The application must include a vicinity map, a complete descnphon of the proposed
activity including necessary drawings, sketches, or plans sufficient for project evaluation. Information
to be provided alse includes, in part, the purpose and need for the preposed activity; scheduling of the
activity; and the names and addresses of adjoining propcrty owners.

A copy of the Joint Application, additional information about the Regulatory progtam and/or the
Alabama General Permit program may be found at http://www.sam.usace freg
Regulatory Division’s Website. For additional mformatmn, please contact the U S Army Corps of
Engineers, Alttention: Regulatory Division, Pest Office Box 2288, Mobile, Alabama 36628-0001.
You may call the Corps at (251) 690-2658.

Please contact the Project Manager, Mr. Donald E. Mroczko, if you' have any qumnons conceriting this
publication. He can be reached via e-mail at donald. e.mroczko@usace.army.mil or telephone number
(251) 690-3185. Please refer to the specific permit and its applicable Public Notice Number.

MOBILE DISTRICT :
U.S. Army Corps of Engineers
Enclosures



DEPARTMENT OF THE ARMY
U.S. ARMY ENGINEER DISTRICT, MOBILE
CORPS OF ENGINEERS
P.0. BOX 2288 )
MOBILE, ALABAMA 36628-0001

GENERAL PERMITS FOR MINOR STRUCTURES AND ACTIVITIES
IN WATERS OF THE UNITED STATES, LOCATED WITHIN THE STATE OF ALABAMA
AND IN OUTER CONTINENTAL SHELF WATERS OFF THE COAST OF ALABAMA

U.S. ARMY CORPS OF ENGINEERS

AUTHORITY

Pursuant to Section 10 of the Rivers and Harbors Act of 1899 (33 USC 403), Section 404 of the Clean
Water Act (33 USC 1344), and Section 4(¢) of the Outer Continental Shelf Lands Act of 1953 (67 stat.
463: 433 USC 1333(e)), the Mobile District, U.S. Army Corps of Engineers (Corps) will regulate
activities via the herein-identified general permits for minor structures and activities in waters of the
United States, located within the State of Alabama.

The Alabama Department of Eavironmental Management (ADEM) has issued Water Quality
Certification (WQC) conditions, which are included herein, in accordance with Section 401(a)(1) of the
Clean Water Act (CWA). ADEM has determined that the proposed activities, if conducted in accordance
with the ADEM proposed WQC conditions and the requirements of the Corps general permits, will
comply with the requirements of CWA Section 401(a)(1).

ADEM has issued Alabama Coastal Zone Management (CZM) Program consistency with conditions,
which are included herein, in aecordance with ADEM Administrative Code R.335-8. ADEM has
determined that the proposed activities, if conducted in accordance with the ADEM CZM Program
conditions and the requirements of the Corps general permits, will comply with the tequirements of
ADEM Administrative Code R.335-8.

Public Trust Land, i.e., submerged property below mean high tide and the bottoms of navigable rivers
and creeks, are the property of the State of Alabama and managed by the State Lands Division (SLD) of
the Alabama Department of Conservation and Natural Resources (ADCNR) for the proprietary interest of
the citizens of Alabama. Any activities adjacent to these properties require review of the proposed
activities and may require a separate permit and/or lease from the SLD. Notification to SLD is made by
the applicant forwarding a completed copy of the Joint Permit Application to the ADCNR State Lands
Division, 31115 Five Rivers Boulevard, Spanish Fort Alabama 36527, telephone number (251) 621-1238.
The SLD will then notify the applicant if the activity requires a separate permit and/or lease from
ADCNR or if additional information is required by the SLD to coraplete their review.

Properties listed in or eligible for the National Register of Historic Places (NRHP) may be affected by
work proposed under ALG01-2011, ALG03-2011, ALG07-2011, ALG09-2011, ALG11-2011 and/or
ALG26-2011. The National Register of Historic Places and the Alabama Archeological Site File will be
consulted on these projects which may affect listed or eligible cultural resources. This review will
constitute the full extent of cultural resources investigations unless a site is identified which may be
affected by authorized work, or information is developed that adequately documents that a potential
exists for significant sites or properties within the area. Please note Special Condition SP-7 on page
number 19 and General Condition GC-4 on page nymber 22, Copies of this notice have been sent to the
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Office of the State Historic Preservation Officer (SHPO) and the U.S. Department of the Interior,
National Park Service; Division of Archeological Services.

Preliminary review of these general permits indicates that the proposed activities will not adversely affect
listed endangered or threatened species, or their critical habitat. However, the potential exists that a
given proposal will impact a listéd species. Each application for authorization will be reviewed with this
in mind. Please note Special Condition SP-6 on page number 19. '

Applicants are required to provide a completed Joint Application and Notification

1.S. Department of Army, Corps of Engineers, Alabama Department of Environmental
Management. The application must include a vicinity map, a complete description of the proposed
activity including necessary drawings, sketches, or plans sufficient for project evaluation. Information to
be provided also includes, in part, the purpose and need for the proposed activity; scheduling of the
activity; and the names and addresses of adjoining property owners.

A copy of the Joint Application, additional informatien about the Regulatory program and/or the
Alabama General Permit program may be found at hitp://www.sam.usace.army.mil/RD/reg, the
Regulatory Division’s Website. For additional information, please contact the U.8. Army Corps of
Engineers, Attention: Regulatory Division, Post Office Box 2288, Mobile, Alabama 36628-0001.
You may call the Corps at (251) 690-2658.

ALABAMA GENERAL PERMITS SUMMARY

Permit Activity Page Number
ALG01-2011 Construction or Modification of Boat Slips 34
ALG02-2011 Maintenance Dredging 4-5
ALG03-2011 New Work Channel Dredging ' 5
ALG04-2011 Debris Removal 5-6

_ Construction and Modification of Piers, Wharves, and their Normal
ALGOS2011 Appurtenances such as Stairways and Walkways e
ALG06-2011 Construction and Modification of Boat Shelters, Gazebos, Hoists, etc. 78
ALG07-2011 Construction and Modification of Boat Ramps or- Marine Ways 8
ALGO08-2011 Mooring Pilings, Dolphins and Single-Pile Structures 89

ALG09-2011 * Oyster Reefs - RESERVED 9
ALG10-2011 Livirig Shorelines | 9-10
- Armoring Systems (Riprap), Bulkheads, River Training Structures,

ALGI11-2011 Bioengineering, and other Standard Shoreline Protection/Stabilization | 11
Devices roughly paralleling, and at the Existing Shoreline or Bank

ALG12-2011 Maintenance Dredging of Man-made Ditches - 12

ALG13-2011 F lllmg of Previously Dredged Areas (such as Boat Slips, Man-made 12
ditches, etc.)

ALGI4 thru 16 Resetved
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GENERAL PERMITS FOR WILDLIFE MANAGEMENT AREAS, REFUGES AND PARKS

Permit Activity Page Number
ALG17-2011 * Creation and Maintenance of Firebreaks - RESERVED 12
ALG18-2011 * Clear Areas for Wildlife Management - RESERVED 13

' Agricultural Type Activities for the Creation of Habitat or Food Plots -
ALG19-2011 * RéSwERVED ype _ 13
ALG20-2011 * Water Management - RESERVED 13
ALG21-ALG23 Reserved

GENERAL PERMITS FOR WEEKS BAY NATIONAL ESTUARINE RESEARCH RESERVE

Permit Activity IPage Number
. Construction and Medification of Piers, Decks, and theit Normal
AEEZI201 Appurtenances such as Stairways and Walkways e
ALG25-2011 Construction/Installation of Mooring Pilings and/or Boat Hoists 15
ALG26-2011 Shoreline/Bank Protection | 16

* This permit is placed inder Reserved status pending further review and coordination by the U.S. Army
Corps of Engineers, Mobile District. Should this permit be re-authorized, a Public Notice announcement
will then be issued.

SAM-2010-1470-DEM

11 - CONSTRUCTION O oD ATION OF BOAT SLIPS (Authority: Sections 10
and 404). The project (new work) must involve the dredging of less than 500 cubic yards of material
from below mean high tide or below ordinary high water. All dredging water ward of mean high tide or
ordinary high water to reach the controlling navigational depth of the receiving waters must be

authorized under ALG03-2011-New Work Channel Dredging or ALG02-2011-Maintenance Dredging.

e Residential-Use: A limit of three (3) residential-use boat berthing areas per project site, including
berthing for personal watercraft, can be authorized under this Permit. :

o Slip Specifications (ALGOL): The depth of the boat slip shall be no greater than the controiling
navigational depth of the receiving waters, the length may not exceed 50 feet, and the length may not
exceed twice the width, i.e., a 50-foat-long boat slip must have a minimum width of 25 feet. Length
is defined as the measurement perpendicular to the bank or shereline. ——

e Side Stabilization (ALGO1): The installation of sheet pile or othier approved stabilization material
may be authorized within the boat slip under ALGO01. However, ALGO1 does not authorize bank
and/or shoreline stabilization for areas other than the sides and terminal end of the boat slip.

o Modification of an Existing Slip (ALGO1): If an existing slip is being modified (enlarged) the total
volume dredged originally, plus that being proposed to be dredged, cannot exceed 500 cubic yards of
material below mean high tide or ordinary high water. The modified slip must meet all conditions of
ALGOL. :

o Shoreling Buffer (ALGO1): In waterbodies which have no man-made shoreline protection such as a
bulkhead, riprap, etc., a 10-foot-wide buffer shall be maintained between the proposed work and any
wetlands and/or submerged grassbeds; and a 3:1 (horizontal: vertical) side slope or flatter shall be
maintained. -
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Dredge Material Disposal (ALGO1): '

o Dredged materials shall not be placed in adjacent waters or wetlands unless specifically
authorized under other General Permits, Nationwide Permits, Exemptions, or Individual
Permits.

o The dredged material shall be deposited in an approved upland area and properly contained
to prevent reentering the waterway or adjacent wetlands. - - .

Special ADEM Conditions (ALGO01): In the coastal area, the excavation of new boat slips may only
be authorized in areas where it is demonstrated that the construction of a pier and dock will obstruct LL
navigation. _ e 5 : = -
ADCNR requirements for dredging of State water hottoms (ALGO1): '

o A minimum distance of 10 fect shall be maintained between the authorized structure and the
adjacent upland property lines and adjacent riparian lines. Contact ADCNR-State Lands
Division (SLD) for guidance regarding the location of the riparian area boundaries. -

o ADCNR-SLD may require a separate permit and fee for removal of dredged material from
$tate water bottoms. The ADCNR-SLD will determine if the dredged material consists
primarily of sands, specificatly beach quality sands and, if so, whether the dredged material
can be used as fill. Project coordination with ADCNR-SLD is the permittee’s responsibility.

Excluded Activities (ALGO1): This permit does not authorize (1) dredging in or disposal of dredged
material in (a) wetlands, (b) submerged grassbeds, (c) natural shellfish beds; or (2) the construetion
of ancillary shoreline stabilization structures such as wing walls, groins, jetties, or any solid
structures roughly perpendicular to the shore or bank.

Excluded Areas (ALGO1): Areas fronting the waters of the Gulf of Mexico, Pelican Bay, the
recognized boundaries of the Weeks Bay National Estuarine Research Reserve and the man-made
canals on Ono Island. -

SAM-2010-1471-DEM

ALG02-2011 - MAINTENANCE DREDGING {Authority: Sections 10 and 404). Maintenance
dredging of up to 500 cubic yards of material may be authorized. The dredging must be a single and
complete project, associated with navigation, and is limited to previously authorized and dredged
dimensions. Before and after ydrographic surveys may be required.

Maintenance Dredging (ALG02): Maintenance dredging must be associated with navigation and
must be located within a valid boat/mooring slip and/or existing navigation channel.
Maintenance Dredging of Residential Boat Stips (ALG02): Maintenance dredging in a residential
boat slip is litited to 500 cubic yards of material.
Dredged Material Disposal (ALG02): '
o The dredged material shall be placed in an approved upland area and properly contained to
prevent re-entering the waterway or adjacent wetlands.
o Dredged materials shall not be placed in adjacent waters or wetlands unless specifically
authorized under other General Permits, Nationwide Permits, Exemptions, or Individual
Permits.

ADCNR requirements for dredging of State water bottoms (ALG02): ADCNR-State Lands Division

(SLD) may require a separate permit and fee for removal of dredged material from State water
bottoms. The ADCNR-SLD will determine if the dredged material consists printarily of sands,
specificatly beach quality sands and, if so, whether the dredged material can tie used as fill. Project
coordination with ADCNR-SLD is the permittee’s responsibility.

Excluded Areas (ALG02): This permit does fiot authorize (1) dredging or dispasal of dredged
material in (a) wetlands, (b) submerged grassbeds, (¢) natural shellfish beds; or (2) the recognized
boundaries of the Weeks Bay National Estuarine Research Reserve.
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NOTE: Exceptions to the above may be made for dredging of noxious vegetation in man-made
waterbodies.

SAM-2010-1472-DEM

NEL DREDGING (Authority: Sections 10 and 404). Dredging
of up to 1,000 cubic yards of material may be authorized. Authorization under this permit is limited to
open water channels for navigation access and must be a single and complete project. Dredging depth is
Jimited to the controlling navigational depth of the receiving waters. The applicant may be required to
submit a study by a qualified professional engineer that will demonstrate that constraction of a new
chamnel will not interfere with the lateral movement of sediments such that adjacent up- and downstream
shorelines are negatively impacted, i.e. sediment starved. Before and after hydrographic surveys may be
required. Dredging for fill material shall not be authorized; however, navigation projects may use the
dredged material for fill in an approved disposal area.

e Dredged Material Disposal (ALG03): '

o The dredged material shall be placed in an approved upland disposal area and propetly
contained to prevent reentering the waterway or adjacent wetlands.,

o Dredged materials shall not be placed in adjacent waters or wetlands unless specifically
authorized under other General Permits, Nationwide Permits, Exemptions, or Individual
Permits. '

e Shoreline Buffer (ALG03): In waterbodies which have no man-made shoreline protection such as &
bulkhead, riprap, etc., a 10-foot buffer shall be maintained from wetlands and/or submerged
grassbeds; and a 3:1 (horizontal: vertical) or flatter side slope shall be maintained.

e Special ADEM Conditions (ALGO03): _ .

o In the coastal area, new work channel dredging may not be used in association with the
construction of new piers and docks unless it can be demonstrated that a hazard to navigation
would be created by extendirig the pier to navigational depths.

o Tt is the responsibility of the permittee fo comply with Water Quality conditions as specified
in Conditions, Section IIT and all other conditions of this General Permit Program.

o ADCNR requirements for dredging of State water bottoms (ALG03): ADCNR-State Lands Division
(SLD) may require a separate permit and fee for removal of dredged material from State water
bottoms. ADCNR-SLD will determine if the dredged material consists primarily of sands,
specifically beach quality sands and, if so, whether the dredged material can be used as fill. Project

- coordination with ADCNR-SLD is the permittee s responsibility.

» Excluded Areas (AL.GO03): This permit does not authorize (1) dredging within or the disposal of

: dredged material in (1) wetlands, (2) submerged grassbeds, (3) natural shellfish beds or (4) areas

fronting the Gulf of Mexico, Pelican Bay, and the recognized boundaries of the Weeks Bay National
" Bstuarine Research Reserve.

SAM-2010-1473-DEM

04- BRIS REMOVAL {Authority: ions 10 and 404). Debris may be removed from
any waterway for navigational or drainage purposes oily. The work must front the applicant’s property.
Debris inchsdes but is not limited to fallen trees / woady debris, appliances, lumber, metal objects, etc.
Trees embedded in a bank may be cut off above ground.

e Trees and other woody vegetation which are still rooted in the bank must remain in place or be cut
off above ground elgvation before removal. Tree and/or other woody vegetation root mass cannot be
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removed from the bank or a stream bed. Trees and/or wood vegetation may be removed provided

they are (1) niot rooted, or (2) have been cut above ground elevation so that the root mass remains

intact.

" & Debris Disposal (ALG04): All debris must be properly placed in an approved landfill. Alternative
disposal sites for woody debris may be authorized on a case-by-case basis, but only after full
coordination with the Corps and the U.S. Fish and Wildlife Service. Any proposed open burning
shall be coordinated with the ADEM Air Division. Please contact ADEM’s Air Division at (334)
271-7700. '

¢ Execluded Activities (ALG04): This permit does not authorize: (1) dredging of gravel, sand, silt, or
(2) the removal of hazardous materials, etc.

SAM-2010-1474-DEM

ALG05-2011 - CONSTRUCTION AND MODIFICATION OF PIERS, WHARVES, AND THEIR
NORMAL APPURTENANCES SUCH AS STAIRWAYS AND WALKWAYS (Authority: Section
10). Authorized structures shall be of sufficient length to reach navigational depths adequate for the
proposed use to the extent that a hazard to navigation, as determined by the controlling authority, will not
be created. Structures shall be designed and constructed such that impacts to wetlands and submerged
grassbeds are minimized.

o Residential-Use: A limit of three (3) residential-use boat berthing areas per project site, including
berthing for personal watercraft, may be authorized under this Permit.

» Existing Marinas: Within the authorized footprint of an existing marina, alterations to pier

~ configurations and/or berthing spaces may be permitted.

» Special conditions for structures spanning emergent non-forested wetlands or submerpged grassbeds
(ALGOS):

o A pier, wharf, or walkway over emergent non-forested wetlands or water with submerged
grassbeds shall be no more than five (5) feet wide and the height of the structure above
ground surface over wetland or the water surface at mean high tide-or ordinary high water
must at least equal its width (i.e., a five-foot-wide walkway/pier would be constructed at a
five foot elevation).

o The minimum space between the finished decking boards must be ne less than 0.75-inch to
allow for light penetration. :

o In areas vegetated with submerged grassbeds, pilings should be driven. Jetting may be
restricted in such areas.

o Operation of heavy equipment in wetlands is strictly prohibited.

e Natural Shellfish Beds (AL.G03): In areas of natural shellfish beds, the applicant must coordinate the
activity with the Department of Conservation and Natural Resources - Marine Resources Division
(ADCNR-MRD), (Dauphin Istand Qffice at telephone number (251) 861-2882 or the Gulf Shores
Office at telephone number (251) 968-7576). The tecommendation of the ADCNR-MRD must be
included with the applicant’s Joint Application to the Corps for project authorization.

‘s Pier Length (ADEM Condition) (ALG0S): In the coastal area, new piers and docks shall be of
sufficient length to reach navigational depths adequate for the proposed use unless the structure >‘
creates a hazard to navigation as determined by the Corps..

e ADCNR-SLD Riparian-Use requirements for activities in State water bottoms (ALGO5Y:

o A minimum distance of 10 feet shall be mainitained between the authorized structure,
including any moored vessels, and the adjacent upland property lines and adjacent riparian
fines. Contact ADCNR-SLD for guidance regarding the location of the riparian area
boundaries.
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o All structures may not extend greater than 25-percent of the waterway, must not extend
closer than 100 feet to a federally-maintained navigation channel and may be further
restricted by the Alabama Marine Police.

o Ifthe area of the structure exceéeds 10 square feet for every linear foot of shoreline or if the
permit application is for other than single-family residential use, a riparian easement from
the ADCNR - State Lands Division (ADCNR-SLD) may be required. Contact ADCNR-SLD

for guidance regarding the location of the riparion area boundaries.

e Coordination with ADCNR-SLD (ALG05); ADCNR-SLD may require a separate permit, riparian
easement and/or fee for the proposed activity. Project coordination with ADCNR is the permittee 's
responsibility. :

e Excluded Structures (ALG05): This permit does not authorize the following activities:

(1) structures for the permanent mooring of honseboats, (2) fueling facilities, (3) toilets,

(4) habitable structures (defined by ADEM as “any structure which, by virtue of its design, size or
appurtenances, is suitable for occupation as a residence on a temporary or permanent basis, or any
similar structure used for coramercial purposes™) over navigable waters of the United States, (5) new
marinas, and (6) the expansion of an existing marina beyond the existing authorized footprint.

¢ Excluded Areas (ALGO0S): Areas fronting the waters of the Gulf of Mexico, Pelican Bay, and the
recognized boundaries of the Weeks Bay National Estuarine Research Reserve. A

SAM-2010-1475-DEM

ALG06-2011 - CONSTRUCTION AND MODIFICATION OF BOAT SHELTERS, GAZEBOS,
HOISTS, ETC. (Authority: Section 10).

Structures under this permit include covered, open-sided structures such as boat shelters, boat haists,

gazebos and covered decks.

» Residential-Use: A limit of three (3) residential-use boat berthing areas per project site, including:
berthing for personal watercraft, may be authorized under this Permit.

o ADCNR-SLD Riparian-Use requirements for activities in State water bottoms (ALGOB):

o A minimum distance of 10 feet shall be maintained between the authorized structure,
including any moored vessels, and the adjacent upland property lines and adjacent riparian
lines. Contact ADCNR-SLD for guidance regarding the location of the riparian area
boundaries. g : .

o All structures may not extend greater than 25-percent of the waterway, must not extend
closer than 100 feet to a federally-maintained navigation channel, and may be further
restricted by the Alabama Marine Police.

o Ifthe area of the strueture exceeds 10 square feet for every linear foot of shoreline or if the
permit application is for other than single-family residential use, a riparian easement from
the ADCNR, State Lands Division may be required.

s Coordination with ADCNR-SLD (ALG06): ADCNR-SLD may require a separate permit, riparian
easement and/or fee for the proposed activity. Project coordination with ADCNR-SLD is the

permittee’s responsibility.
¢ Excluded structures (ALGQ6): This permit does not authorize: (1) structures for the permanent

mooring of houseboats, (2) fueling facilities, (3) toilets, (4) habitable structures (defined by ADEM
as “any structure which, by virtue of its design, size ar appurtenances, is suitable for occupation as 4
residence on a temperary or permanent basis, or any similar structure used for cammercial
purposes™) over navigable waters of the United States, (5) structures in/over emergent non-forested
wetlands, submerged grassbeds or natural shellfish beds.
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o  Excluded Areas (ALG06): Areas fronting the waters of the Gulf of Mexico, Pelican Bay, and the
recognized boundaries of the Weeks Bay National Estuarine Research Reserve.

SAM-2010-1476-DEM

ALG07-2011 - CONSTRUCTION AND MODIFICATION OF BOAT RAMPS OR MARINE
WAYS (Auathority: Sections 10 and 404). Dredging/filling of less than 250 cubic yards of material

below mean high tide or ordinary high water may be authorized. Care should be taken in the placement

of boat ramps to avoid interrupting the matural movement of sediments. Stortn water runoff from boat

ramp approaches and parking areas should be directed away from the boat ramp. Care should be taken to
prevent erosion of side banks.

e Should it be determined that the boat ramp has the potential to act as a jetty/groin, the applicant may
be required to provide a study by a qualified professional engineer that will demonstrate that
construction of boat ramp will not interfere with the lateral movement of sediments such that
adjacent up- and downstream shorelines are negatively impacted, i.e. sediment starved.

e The applicant must demonstrate that there is adequate upland parking to support the anticipated use
of the boat ramp and/or marine way.

»  Only clean fill material, pursuant to State guidelines, can be used for the coustruction of the boat
ramp. This includes the ramp surface and ary fill used for site preparation.

s Dredged Material Disposal (ALG07):

o Dredged materials shall not be placed in adjacent waters or wetlands unless specifically
authorized under othet General Permits, Nationwide Permits, Exemptions, or Individual Permits.

o The dredged material shall be placed in an approved upland area and properly contained to
prevent reentering the waterway or adjacent wetlands.

» ADCNR Riparian-Use requirements for activities in State water bottoms (ALG07): A minimum
distance of 10 feet shall be maintained between the authorized structure and the adjacent upland
property lines and adjacent riparian lines. Contact ADCNR for guidance regarding ihe focation of
the riparian area boundaries.

e Coordination with ADCNR (ALG07): ADCNR-State Lands Division (SLD) may require a separate
permit and fee for removal of dredged material from State water bottoms. The ADCNR-SLD will
determine if the dredged material consists of primarily of sands, specifically beach quality sands and,
if so, whether the dredged material can be used as fill. Project coordination with ADCNR is the
permittee 's responsibility.

» Exclusions (ALG07): This permit does not authorize: (1) ancillary structures such as wing walls,
groins, jetties, or any solid structures roughly perpendicular to the shore or bank; (2) dredging in
wetlands, submerged grassbeds, or natural shellfish beds; and (3) boat ramps and/or marine ways
where adverse impacts to submerged grassbeds or natural shellfish beds would occur as a result of

normal use.
o Excluded Areas (ALG07): Areas fronting the waters of the Gulf of Mexica, Pelican Bay, and the

recognized boundaries of the Weeks Bay National Estuarine Research Reserve.

SAM-2010-1477-DEM

ALG08-2011 - MOORING PILINGS, DOLPHINS AND SINGLE-PILE SEE-QCTURE_S (Authority:
Section 10): A minimom distance of 10 feet shall be maintained between the authorized structure,

including any moored vessel, and the adjacent upland property lines and adjacent riparian lines.
¢ Coordination with ADCNR (ALG08): ADCNR-State Lands Division may require a separate permit,
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riparian easement and/or fee for the proposed activity. Project coordination with ADCNR is the
permittee’s responsibility.

Residential-Use: A limit of three (3) residential-use boat berthing areas per project site, including
berthing for personal watercraft, can be authorized. This would include any berthing authorized
under ALG06-2011.

Exclusions (ALGOR): This permit does not authorize: (1) structures for the permanent mooring of
houseboats, and/or (2) adverse impact to submerged grassbeds ar natural shellfish beds. For projects
that are near submerged grassbeds, the structures would have to be driven to prevent any
sedimentation on nearby submerged grassbeds. The applicant must demonstrate that the vessel
mooring would not shade or otherwise cause adverse impacts to submerged grassbeds (such as prop
wash, etc).

Excluded Areas (ALGO8): Areas fronting the waters of the Gulf of Mexico and Pelican Bay.

SAM-2010-1478-DEM

ALG09-2011 - OYSTER REEFS - RESERVED

ALG10-2011 - LIVING SHORELINES GENERAL PERMIT (Authority: Sections 10 and 404):

This general permit provides for the preservation and restoration of dunes, beaches, wetlands, submerged

grassbeds, protection and propagation of essential fish habitat, shoreline restoration and nourishment.
Due to the dynamic and variable nature of various shoreline types, to the maximum extent possible,
shoreline stabilization shall be accomplished by the establishment of vegetation communities
representative of the targeted habitat. Some situations may be adequately stabilized using established
vegetation, such that, additional amendments may not be warranted. Reef and/or breakwater
construction, when used in conjunction with living shorelines principals or other means to encourage

shoreline enhancement or restoration, shall incorporate construction design(s) to address natural
sediment transport and promote low wave energy abatement and shall not create a navigational hazard.
Structures should be limited in size but provide adequate protection needed in high energy environments
without causing adverse impacts to surrounding properties or resources. In some cases, hydrologic
studies may be required prior to permit issuance. This general permit does not authorize land
réclamation activities.

Protecﬁor_l Location (ALG[0): Protection locations for living shdrelineé may extend from the
existing shoreline at MHW and extend water-ward. Authorizations for project locations, including

. reef construction, are dependent upon site conditions, project purpose and apprepriate coordination

and authorizdtion from other jurisdictional agencies. .

Protection fronti etlands and Sensitive Habi G10): No wetlands shall be filled, although

protection may be provided for wetland areas as long as the wetlands are not otherwise adversely

impacted. If the area or any portion to be protected is a wetland: '

o No fill will be placed in wetland areas; :

o The shore protection device must be designed to allow the normal hydrologic regime to be
maintained in wetland areas; and

o If scarping has occurred due to scour or scalloping, fill discharges shall be limited to the
minimum yardage necessary to achieve adjacent wetland elevation. Detached breakwaters .
should contain an appropriate humber of gaps to ensure adequate tidal flushing and shoreline
habitat access for marine and terrestrial organisms.

Types of Protection (ALG10): _

o Oyster Shell and Oyster Shell Support Structures: Oyster shell quantity and placement shall be
limited to the minimum amount necessary to achieve stabilization. Oyster shell shall be placed
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in a manner to prevent its migration to surrounding areas (i.e., bagged oyster shell, Hesco
barriers, reef balls, and reef cradles) and should be placed on a stable substrate to avoid sinking.
Reef profile should be high enough to avoid siltation of shells.

o Concrete: Cured concrete used in fabricated units specifically designed for artificial reefs or
rubble razed from buildings, sidewalks, roadways and bridges may be used in reef construction
provided it is clean of solid waste and other construction debris. “Green” or uncured conerete is
not authorized as it may be toxic to some aquatic organisms. :

o Natural Materials: Natural materials, including downed trees, root wads, limbs, brush, may be
used in low velooity areas to provide short-term shoreline protection during marsh restoration
and enhancement activities provided it is not placed in a way to cause adverse impacts to
surrounding properties or resources. Chemically treated, processed lumber is not authorized for
use in this application. : ‘

o Riprap: Only clean riprap material free of exposed rebar, asphalt, plastic, soil, etc., may be used.
Riprap may be authorized to augment other protection miethods. Note: If a channel is being
protected by riprap, the backdill is limited to one (1) cubic yard per linear foot for each side.
There is no limit to the linear feet of shoreline or bank that may be protected by installation of
riprap. Use of appropriate filter fabric is required. Riprap materials, pervious interlocking brick
systems, filter mats, and other similar stabilization methods should be utilized in lien of vertical
seawalls and bulkheads wherever feasible. ' ,

o Other: Other shoreline protection devices and reef construction materials shall evalustedona
case-by-case basis prior to being authorized for use. :

o Submerged Grassbeds: Prior to permit issuance and/or placement of structures, project locatiorts
within areas with conditions which may support submerged grassbeds or areas where submerged
grassbeds have historicatly been known to occupy may be subject to an submerged grassbeds survey.

With the exception of rhizome cress-sectional surveys, submerged grassbed surveys must be
conducted not earlier than the first of June or later than the end of September. _

e Invasive Species (ALG10): The shoreline shall be monitored for presence of invasive or undesirable
species for the life of the project. These species shall be removed upon discovery and the area
replanted with desired target community vegetation to discourage future re-infestation.

e Coordination with ADCNR (ALG10): Authorization from the ADCNR is required for land
reclamation activities. In some cases, ADCNR-State Lands Division may require a separate permit,
riparian easement and/or fees for the proposed activity. Shoreline accretion resulting from permitted
activities undertaken by use of the general permit may not result in a change in property boundaries.
Project coordination with ADCNR is the permiitee’s responsibility.

e Coordination with SHPO (ALG10): Coordination with the Alabama Historical Commission is
required to ensure no impacts will occur to historic entities or other items which may be of historic
significance. '

o Markers and Signage (ALG10): Al constructed shorelines and reef complexes must display proper
signage, markets and/or lighting to inform waterway users of their presence and in accordance with
the United States Coast Guard. -

s Exclusions (ALG10): This permit does not authorize (1) placement of fill in wetlands; (2) ancillery
structures such as wing walls, groins, jetties, or any solid structures roughly perpendicular to the
shore or bank; (3) activities which result in land reclamation; (4) activities constructed for the
purpose of land reclamation; (5) an activity which creates a hazard to navigation; and (6) loose or
bagged oyster shell can only be used in areas classified as “Conditionally Approved” by the Alabama
Department of Public Health.
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SAM-2010-1479-DEM
ALG11-2011 - ARMORING SYSTEMS ].mRA.P], BULKHEADS, RIVER TRAINING

STRUCTURES, Bioengineering, and other Standard Shoreline Pratection/Stabilization Devices
roughly paralleling, and at the Existing Shoreline or Bank (Authority: Sections 10 and 404 ¢ This.

permit is only applicable where it is demonstrated to the satisfaction of the Corps that there are no

feasible non-structural alternatives available ineluding, but not limited to, preservation and restoration of

wetlands, submerged grassbeds, shoreline restoration and/or nourishment.

e Protection Location (ALG11): Protection must be along the existing shoreline at the plane of -
ordinary high tide, the plane of ordinary high water or landward of all jurisdictional wetlands at the
time of construction, unless otherwise specifically authorized. '

e Protection Fronting Wetlands (ALG11): No wetlands shall be filled, although protection may be
provided for wetland areas as long as the wetlands are not otherwise adversely impacted. If the area
or any portion to be protected is a wetland: (1) no fill will be placed in wetland areas; and (2) the
shore protection device must be designed to allow the normal hydrologic regime to be maintained in
wetland areas.

e Bank Dressing (ALG11): Should the shore, bank or channe¢l require dressing, the bedding placed
below the plane of ordinary high water or the plane of ordinary high tide may not exceed an average
of one (1) cubic yard per linear foot of shoreline being protected.

e Types of Protection (ALG11): To the maximum extent possible, shoreline stabilization should be
accomplished by the establishment of appropriate native vegetation. Riprap materials, pervious
interlocking brick systems, filter mats, and other similar stabilization methods should be utilized in
lieu of vertical seawalls and bulkheads wherever feasible.

~5 “Riprap: Only clean riprap material free of exposed rebar, asphalt, plastic, soil, etc., may be
used. Riprap may be authorized to augment other protection methods. NOTE: Ifa channel
is being protected by riprap, the backfill is limited to one (1) cubic yard per linear foot for
each bank. There is no limit to the linear feet of shoreline or bank that may be protected b
instaflation of riprap. Use of appropriate filter fabric is required. :

o Bulkheads: Bulkhead placement is limited to a total project length of 1,000 linear feet.
Vertical face structures intended to replace failed erosion control structures shall not extend
more than 24-inches waterward from the base of the failed structure. Use of appropriate
filter fabric is required. Only clean material free of waste, metal and organic trash, unsightly
debris, etc., may be used as backfill. The use of solid waste is specifically excluded from use
as backfill or riprap material. NOTE: Bulkhead installation is specifically excluded from
areas fronting the waters of Weeks Bay aind Ono Island man-made canals.

o Other: Shoreline protection devices, other than bulkhead or riprap installation, will have to
be specifically authorized.

o Coordination with ADCNR (ALG11): ADCNR-State Lands Division may require a separate permit,

riparian easement and/or fee for the proposed activity. Project coordination with ADCNR is the
permiitee’s responsibility. » ]

» Exclusions (ALG11): This permit does not authorize (1) placement of fill in wetlands or submerged
grassbeds;, (2) ancillary structures such as wing walls, groins, jetties, or any solid structures roughly -
perpendicular to the shore or bank; or (3) any activity to regain land lost to erosion, or otherwise
accrete land.

o Excluded Areas (ALG11): Areas fronting the waters of the Gulf of Mexico, Pelican Bay and the
man-made canals on Ono Island. '
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SAM-2010-1480-DEM

ALG12-2011 - MAINTENANCE DREDGING OF MAN-MADE DITCHES (Authority: Section 10).
Maintenance is limited to the original bottom depth, width, and length of an existing, currently
serviceable ditch. Wetland and aquatic vegetation which has invaded previously dredged area may be
removed during maintenance operations. '

e Dredged Material Disposal (ALG12):

o Dredged material shall not be placed in adjacent waters or wetlands unless specifically
authorized under other General Permits, Nationwide Permits, Exemptions, or Individual Permits.

o The dredged material shall be deposited in an approved upland area and contained so as not to
reenter the waterway or adjacent wetlands.

o The dredged material shall be deposited in an approved upland area and contained so as not to re-
enter the waterway or adjacent wetlands.

SAM-2010-1481-DEM

ALG13-2011 - FILLING OF PREVIOUSLY DREDGED AREAS (such as Boat Slips, Man-made

Ditches, etc.) (Authority: Sections 10 and 404). Only clean material free of waste, metal products,

organic materials, unsightly debris, etc. may be used as fill. In areas invaded by noxious ar invasive

aquatic vegetation, authorization to fill will be determined on a case-by-case basis. If the area to be filled

had previously been a wetland or natural channel, the fifl may not exceed the original elevations or

dimensions of the previously dredged area,

e Coordination with ADCNR (ALG13): ADCNR-State Lands Division may require a sepatate permit,
riparian easement and/or fee for the proposed activity, and to insure that the proposed area for impact
‘is not dedicated for public use or has a history of use by the general public. Project coardination
with ADCNR is the permittee s responsibility.

o Excluded Activities (ALG13): This permit does not authorize filling of (1) wetlands, (2) submerged
grassbeds, (3) natural streams, (4) natural channels, or (5) areas providing mitigation, enhancement,
or flushing of an aquatic system.

ALG14-2011 throngh ALG16-2011 — Reserved.

SAM-2010-1483-DEM

ALG17-2011 - CREATION AND MAINTENANCE OF FIREBREAKS

* This permit is placed under Reserved status pending further review and coordination by the Corps of
Engineers, Mobile District. Should this permit be re-authorized, a Public Notice announcement will then
be issued.
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SAM-2010-1484-DEM

ALG18-2011 - CLEAR AREAS FOR WILDLIFE MANAGEMENT
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* This permit is placed under Reserved status pending further review and coordination by the Corps of
Engineers, Mobile District. Should this permit be re-authorized, a Public Notice announcement will then
be issued.

SAM-2010-1485-DEM

ALG19-2011 - AGRICULTURAL TYPE ACTIVITIES FOR THE CREATION OF HABITAT OR
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FOOD PLOTS

* This permit is placed under Reserved status pending further review and coordination by the Corps of
Engineers, Mobile District. Should this permit be re-authorized, a Public Notice announcement will then
be issued.

SAM-2010-1486-DEM

ALG20-2011 - WATER MANAGEMENT

* This permit is placed under Reserved status pending further review and coordination by the Corps of
Enginsers, Mobile District. Should this permit be re-authorized, a Public Notice ammouncement will then
be issued.

ALG21-2011 through ALG23-2011 — Reserved.

GENERAL PERMITS
FOR THE

WEEKS BAY NATIONAL ESTUARINE RESEARCH RESERVE,

Permits ALG24 through ALG26 are specifically for activities within the recognized boundaries of the
Weeks Bay National Estuarine Resedrch Reserve (the Reserve). The Reserve establishes those areas
dedicated to education, research and resource protection and subject to the policies, management
strategies and rules of the Reserve as set forth in their managentent plan and as agreed upon by ADCNR,
ADEM, and other applicable agencies.

The Reserve encompasses those properties cutrently owned by the State of Alabama dedicated fo the
Reserve and currently includes those lands brought into the Reserve since it was established in 1985.
The Reserve includes: the water botfoms (submerged lands) up to the mean high tide line of Weeks Bay;
the. water bottams of Fish and Magnolia Rivers, and their tributaries, up to the termination of tidal
influence; the water bottorns of Bori Secour Bay adjacent to the Swift tract and north acrogs the mouth of
Weeks Bay; the Foley tract (178 acres); the Oghurn tract (157 acres); the Swift tract (615 acres); View
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Point Park (2 acres); the Damson tract (360 acres); the Fish River Marina tract (22 acres); the Riverlands
tract (90 acres); the Worcester tract (49 acres); the Harris tract (64 acres); the Turkey Branch tract (20
acres), the Meador tract, the Lott tract, and the Safe Harbor Tract.

The water bottoms within the Reserve, up to mean high tide, is considered to be the core areas of critical
habitat where no disturbance should occur that would affect the integrity of that area. All other lands
within the Reserve boundary should serve as a buffer to protect the core and provide additional
protection for estuarine-dependent species. '

The Weeks Bay Coastal Area is delineated as that portion of the Alabama coastal area surrounding
Weeks Bay extending from the mouth of the Bon Secour River to Bryant Landing at the intersection of
US Highway 98 and County Road 1. The Weeks Bay Coastal Area as delineated above is designated as a
Geographic Area of Particular Concern (GAPC) in the Alabama Coastal Area Management Plan
(ACAMP).

SAM-2010-1487-DEM

ALG24-2011 - CONSTRUCTION AND MODIFICATION OF PIERS, DE/

NORMAL APPURTENANCES SUCH AS STAIRWAYS AND WALKWAYS.

e Pier Length (ALG24): For striictures fronting Weeks Bay, the eatire structure may extead from
mean high tide (MHT) to the three-foot contour line or a depth of three feet at mean low tide (MLT)
plus 20 feet waterward, or 300 féet waterward of MHT, whichever distance is shorter. For structares
fronting riverine or canal areas, the distance waterward will be determined on a case-by-case basis.
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Pier and/or Walkway Specifications (ALG24): The maximum width of the pier shall be limited to
five feet and the height of the pier must be at least five feet above MHT.

o Ifthe property is fronted by wetlands, the maximum width of the walkway shall be limited to
five feet and the height of the walkway must be a least five feet above wetlands elevation.

o The spacing between the decking boards of the walkway over wetlands and of the pier must
be no less than 0.75-inch when firished to allow for light penetration. Light penetration may
also be achieved by the use of metal grating.

o Decking boards shall be no wider than 12-inches.

o NOTE: for ALG24-2011, the tevm “wetlands” or “wetland area” applies to a nen-forested
wetland, a marsh or a marsh fringe. This candition does not apply to Jorested wetlands.

Deck (ALG24): There shall be no more than one deck area per single project. The deck shall be no
larger than 10 feet by 10 feet (100 square feet including the pier width). The deck may be covered
(roofed) and have screened walls (no enclosed or solid walls).

Conditions (ALG24):

o Adverse impacts to the wetlands area must be avoided during construction and future use.

o Support pilings for the walkway crossing wetlands shall be installed by hand with no heavy
machinery operating in the wetland area.

o Excess material excavated for installation of the pilings shall be removed from the wetland
area so that the existing elevation remains unaltered. |

Excladed Activities (ALG24): This permit does not authorize: (1) fueling facilities, (2) plumbing
(toilets, water lines, etc.) and/or (3) habitable structures (defined bty ADEM as “any structure which,
by virtue of its design, size or appurtenances, is suitable for occupation as a residence on a temporary
or permanent basis, or any similar structure used for commercial putposes™ over the watets of the

- Reserve.

SAM-2010-1488-DEM

ALG25-2011 - CONSTRUCTION / INSTALLATION OF MOORING PILINGS AND/OR BOAT
HOISTS:

A limit of two (2) residential-use boat berthing areas, including berthing for personal watercraft, can
be authorized under this Permit. The boat berthing area(s) may be up to 20 feet by 26 feet. The
berthing areas will be uncovered and non-enclosed.

A total of six (6) mooring pilings may be installed. The mooring pilings will be installed paratlel to
and a maximum of 20 feet waterward of the pier/deck/aceess dock. '

One two-foot-wide by 10-foot-long boat access dock may be sonstructed per berthing area. The
access dock(s) may be constructed lower than the pier decking. :

Boats berthed at permitted structures must be 2 mininrum of ten feet inside the lateral riparian line.
Contact ADCNR for guidance regarding the location of the riparian area boundaries.

Berthed vessels should not neither physically preclude nor have the effect of prechiding public access
to public waters adjacent to the upland.

Excluded Activities (ALG25): This permit does not authorize: (1) fueling facilities, (2) plumbing
(toilets, water lines, etc.) and/or (3) habitable structures (defined by ADEM as “any structure which,
by virtue of its design, size or appurtenarices, is suitable for occupation as a residence on a temporary
ot permanent basis, or any similar structure used for commercial purposes™) over the waters of the
Reserve.
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SAM-2010-1439-DEM

ALG26-2011 - SHORELINE / BANK PROTECTION: Shoreline protection shall only be considered
in those areas where the riparian vegetation proves inadequate in preventing erosion. The shoreline
protection is LIMITED TO the placement of riprap. )

+ Protection must be along the existing shoreline at the plane of ordinary high tide, or landward of all
jurisdictional wetlands at the time of construction, unless otherwise specifically authorized.

» The activity shall not exceed one cubic yard per linear foot placed along the bank below the mean

_high tide line. Only clean material, free of exposed rebar, asphalt, plastic, soil, etc., may be used.
Use of filter cloth is required.

s Protection fronting wetlands (ALG26): No wetlands shall be filled, atthough protection may be
provided for wetland areas as long as the wetlands are not otherwise adversely impacted. If the area
or any portion to be protected is wetlands, no fill will be placed on the wetlands and the shoreline
protection must be designed to allow the normal hydrologic regime to be maintained in wetland

- areas.

e Bank Dressing (ALG26): Should the shore or bank require dressing, the bedding placed below the
plane of mean high tide may not exceed an average of one (1) eubic yard per linear foot of shoreline
being protected, unless otherwise specifically authorized.

o Excluded Activities (ALG26): This permit does not authorize (1) filling of wetlands or submerged
grassbeds; (2) the construction of ancillary structures such as wing walls, groins, jetties, or any solid
structures roughly perpendicular to the shore or bank; or (3) any activity to regain land lost to
erosion, or otherwise accrete land.

CONDITIONS FOR GENERAL PERMITS WITHIN THE RECQ- GNIZED BOUNDARIES OF
THE WEEKS BAY NATIONAL ESTUARINE RESEARCH RESER 1 OUGH WB-

9): All Special and General Conditions, including all ADEM Water Quality Cegtiﬁcatian and Coastal
Zone Management Consistency conditions are applicable in the Reserve. In addition, the following nine
conditions (prefixed by WB) apply to the areas fronting the waters of the Reserve:

Riparian area boundaries and other riparian information: Contact the Alabama Dep&rtment of
Conservation and Natural Resources — State Lands Division (ADCNR-SLD) for guidance regarding the
location of the riparian area boundaries. _ ;

WB-1. Ownership: Permit applicants must provide evidence of riparian ownership with an
affirmation of accuracy as part of the application package.

WB-2. Lateral Riparian Lines: The burden of locating riparian lines is the responsibility of the
riparian owner. )

WB-3. Riparian Rights Area: All structures and other activities must be within the tiparian rights
area of the applicant and mast be designated in a manner that witl not restrict or otherwise infringe upon
the riparian right of adjacent upland riparian owners. Configuration, location or design of the structure
may not either physically preclude nor have the effect of precluding public access to public waters
adjacent to the upland. It is recommended that the structure be centered on the applicant’s property.

WB-4. Setback: All structures shall be setback a minimum of twenty-five (25) feet from the
applicant’s lateral riparian rights line. However, a 10-foot setback from the applicant’s lateral riparian
rights line may be approved should the applicant’s riparian area be itadequate to maintain a 25-foot
setback for each tipatian rights line.
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WB-5. Submerged Grassbeds: A survey for submerged grassbeds may be required prior to final
evaluation of a permit application. Pier construction shall be done in such a way as te prevent damage to
any submerged grassbeds.

WB-6. Lease Requirement: Facilities and activities which constitute exclusive use of state-owned
submerged land, or have the effect of prectuding public access to those lands, may require an appropriate
lease from the ADCNR-SLD, who may require a separate permit, riparian easement and/or fee for the
proposed activity. Project coordination with ADCNR is the permittee’s responsibility.

WB-7. State and Local Requirements: It is the permittee’s responsibility to comply with all State
and local requirements applicable to the permittee’s activity. This permit DOES NOT supersede any
other mandated requirements.

WB-8. Dredging: No dredging to create channels, or any other similar bottom disturbance, is
authorized by this General Permit. Prop dredging is strictly prohibited. This condition does not apply to
the minimum bottom disturbance which occurs during the installation of support or mooring pilings.

WB-9. Community Piers: Communaf areas which share riparian ownership may constructa
“community pier” to provide riparian access. Permits will take into consideration the number of riparian
owners involved in the project. Joint projects must be coordinated with the ADCNR-SLD,

ADMINISTRATION
Applications may be made to and authorizations issued by the following;:

a. Regulatory Division
U.S. Amny Corps of Engineets
Post Office Box 2288
Mobile, Alabama 36628-0001
Telephone (251) 690-2658

b. Ifapropesed activity is located on one of the following U.S. Army Corps of Engineers’ lakes in
the State of Alabama, the plans must be reviewed and approved by the Resource Manager.
Additionally, the Resource Manager in some cases may issue an authorization in lieu of the Mobile
District Office.

(1) Black Warrior — Tombigbee River Lakes (Co eeville, Demopolis, Warrior Lakes):
U.S. Army Corps of Engineers
Demopolis Site Office
384 Resource Management Drive
Demopolis, AL 36732-1546
(334) 289-3540

(2) Black Warrior — bigbee River Lakes (Oliver, Holt. head Lakes):
U.S. Army Cerps of Engineers
Holt Resource Office
Post Office Box 295

Peterson, AL 35478
(205) 553-9373
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(3) Alabama River Lakes (Woodruff Lake):
U.S. Army Corps of Engineers
Alabama River Lakes Site Office
8493 U.S. Highway 80 West
Hayneville, AL 36040-2934
(334) 872-9554

(4) Alabama River Lakes (Dannelly, Claiborne Lakes):
U.S. Army Corps of Engineers
Millers Ferty Resource Office
1226 Powerhouse Road
Camden, AL 36726-9109 -
(334) 6824244

(5) Tennessee — Tombigbee Waterway (Gainesville & portions of Aliceville Lake):
U.S. Army Corps of Engineers
Tenn — Tom Project Management Office
3606 West Plymouth Road
Columbus, MS 39701-9504
(662)327-2142

If the proposed aetivity is located on a take managed by a power company, or similar enfity with a
lakeshore use plan, permit requests may be directed through them. NOTE: Not ail lakes which meet
these criteria have entered into agreements with the Mobile District which would allow this. Check with
the Resource Manager to see if they qualify.

CONDITIONS

NOTE: The term “you” and its derivations, means the permittee or any future transferee. The term
“district” or “we” or “us” refers to the Mobile District, U.S. Army Corps of Engineers, and/or resource
agencies which administers the general permits within the area of their management.

L SPECIAL CONDITIONS (SP-1 through SP-9): The above-described structures and/or activities
may be authorized urder these general permits subject to the following conditions:

SP-1. An aathorization will not be issued if you have been found by this office to be in noncompliance
with any prior Corps permit, or bave been cited for unauthorized work, until the noncotupliance or
violation has been resvlved.

SP-2. Authorizations will not be issued for structures and activities that are found to be hazardous to
navigation, or may produce adverse effects on the chemical, physical, or biological integrity of water
bodies such as dredging or filling of wetland sreas. The tenm “wetland” means those areas that are
inundated or saturated by surface or ground water at a frequently and duration sufficient to support, and
that under normal circumstances do suppott, a prevalence of vegetation typically adapted for life in
saturated soil conditions, Wetlands generally include swamps, marshes, bogs, and similar areas. Such
areas serve important purposes relating to water quality, fish and wildlife, recreation, and other elements
in the general public interest. As environmentally vital areas, they constitute productive and valuable
public resources, the unnecessaty alteration or destruction of which are contrary to the public interest.
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Activities which would result in the alteration or destruction of bottom land hardwoods may not be
authorized unless full coordination with the U.S. Fish and Wildlife Service is petformed.

SP-3. You must submit a complete Joint Application and satisfactory plans. You are advised that all
State and local permits must be obtained before work can be initiated. 4 copy of the Joint Application
may be found at the Regulatory Website: http://www.sam.usace.arnty. mil/RD/reg.

SP-4. Conformance with descriptions and qualities contained herein does not necessarily gnarantee
consideration and/or subsequent authotizations. Additionally, you must have the requisite property rights
to perform the requested work. ;

SP-5. These general permits will be valid for a five-year period or until suspended, revoked, or

extended. They may be suspended or revoked, in whole or in part, if it is determtined that the cumulative

effects of any activities pursuant to them adversely affect water quality, navigation, or other public

interest factors. Such suspension shall be effective upon issuance of & public notice which shall indicate

the date periodically to determine if continnation of these permits is in the overall public interest. These

general permits will be re-advertised via public notice every five years as part of a public interest review. -

SP-6. Authorizations will not be issued which will adversely impact threatened or endangered species,
or their critical habitat.

SP-7. Authorizations will not be issued which will impact, affect, or otherwise degrade cultural
resources such as archacological, scientific, prehistoric, or historic sites or data. Activities which will
impact cultural resources will be evaluated as individual permits. If you discover any previously
unknown historic or archeologieal remains while accomplishing an authorized activity, you must
immediately notify the Mobile District, U.S. Army Corps of Engineers of what you have found. We will
initiate the Federal and State coordination required to determine if the site warrants recovery efforts or if
it is eligible for listing in the National Register of Historic Places.

SP-8. Authorizations will not be issued for activities located in State or National Wild and Scenic
streanus, rivers, or components thereof, or other areas provided special protection unless the
administering agency concurs.

SP-9. Authorization will be suspended if State water quality and/or coastal consistency standards are not
met.

II. ADEM CONDITIONS FOR COASTAL ZONE MANAGEMENT CERTIFICATION: Pursuant
the Alabama Coastal Area Management Program, ADEM issued project consistency for a period not to
exceed five (5) years from the date of issuance [1 October 2016]. ADEM reserves the right to suspend
or revoke any general permit which may be determinied to have a significant impact on coastal resources
or which is found to be inconsistent with the management program. To ensure that activities which are
conducted within the coastal area of Alabama and authorized by the general permits are in compliance
with the Alabama Coastal Area Management Program, the consistency determination was conditioned as
follows:

NOTE: Special condition CZM-4 only pertains to the Alabama General Permit ALG10-2011 - Living
Shorelines.
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* CZM-1. Tear sheet General Permits may not be issued within Mobile and Baldwin Counties in Alabama.

CZM-2. A copy of the General Permit authorization and corresponding joint application for Mobile and
Baldwin Counties must be provided to the ADEM Coastal/Facility Seetion, 4171 Comranders Drive,
Mobile, Alabama 36615. :

CZM-3. Failure by the permittee to comply with applicable water quality certification conditions may
constitute a violation of this coastal consistency certification resulting in suspension of State certification
to the permittee’s individual General Permit authorization.

CZM-4. Applicable to ALG10-2011 - Living Shorelines only. For activities to be conducted in Mobile
and Baldwin Counties the applicant shall provide capies to the ADEM Coastal Program Office of any/all
wetland delineations, hydrographic surveys, submerged grassbed surveys and/or rhizome cross-sectional
surveys required by the Cotps of Engineers as part of the appl ication.

IIl. ADEM CONDITIONS FOR WATER QUALITY CERTIFICATION (WO-1 through WQ-12):
Because action pertinent to water quality certification is required by Section 40 1(a)(1) of the Clean
Water Act, 33 U.S.C. Section 1251, et. seq., and the Alabama Coastal Area Management Program, the
ADEM issued official project certification for a period not to exceed five (5) years from the date of
issuance, 1 October 2016, of the Corps general permits referenced herein, unless extended in writing by
ADEM. ADEM stated that if the project is conducted in accordance with the prescribed conditions, that
there is reasonable assurance that the discharge resulting from the proposed aetivities as submitted will
not violate applicable water quality standards established under Section 303 of the Clean Water Act and
Section 22-22-9(g), Code of Alabama (1975). ADEM certified that there are no applicable limitations
under Sections 301 and 302 nor applicable standards under Sections 306 and 307 of the Clean Water Act
in regard to the activities specified. However, regulations promulgated by EPA requiring discharge
permits for stormwater runoff from individual and commercial facilities may be applicable. The ADEM
certification does not address the requirements of those regulations. The ADEM certification contains
the below listed twelve (12) special conditions (WQ-1 through WQ-12):

WQ-1. During project implementation, the applicant shall ensure compliance with applicable
requirements of ADEM Admin. Code Chapter 335-6-6 [National Pollutant Discharge Elimination System
(NPDES)], Chapter 335-6-10 (Water Quality Criteria), and Chapter 335-6-11 (Water Use Classifications
for Interstate and Intrastate Waters).

WQ-2. Please be advised that ADEM permit coverage may be required prior to commencing and/or
continuing certain activities/operations relating to or resulting from the project. If you have any questions
regarding ADEM regulated activity, or the need for NPDES permit coverage, please contact ADEM’s
Water Division at (334) 271-7823. If you have any questions regarding ADEMs regulated activity or the
need for air permit coverage, please contact ADEM’s Air Division at (334) 271-7869. If you have any
questions regarding ADEM regulated activity or the need for hazardous, toxic, and/or solid waste perrait
coverage, please contact ADEM’s Land Division at (334) 271-7730.

WQ-3. Upon the loss or failure of any treatment facility, best management practice (BMP), or other
control, the applicant shall, where necessary to maintain compliance with this certification, suspend,
cease, reduce or otherwise control work/activity and all discharges until effective treatment is restored. It
shall not be a defense for the applicant in a compliance action that it would have been necessary to halt or
reduce work ot other activities in order to maintain compliance with the conditions of this certification.
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WQ-4. The applicant shall retain records adequate to document activities authorized by this certification’
for a period of at least three years after completion of work/activity authorized by the certification. Upon
written request, the applicant shall provide ADEM with a copy of any record/information required to be
retained by this paragraph.

WQ-5. The applicant shall prepare a detailed Best Management Practice (BMP) Plan. Effective BMPs
shall be implemented and continually maintained for the prevention and control of sediment and other

sources of pollutants, including measures to ensure permanent revegetation or cover of all of disturbed
areas, during and after project completion.

WQ-6. The applicant shall implement a Spill Prevention Control and Countermeasures (SPCC) Plan for
all temporary or permanent onsite fuel or chemical storage tanks or facilities consistent with the
requirements of ADEM Admin. Code R. 335-6-6-.12(r), Section 311 of the Federal Water Pollution
Control Act, and 40 CFR Part 112. The applicant shall maintain onsite or have readily available
sufficient oil and grease absorbing material and floatation booms to contain and clean-up fuel or
chemical spills and leaks. The applicant shall immediately notify ADEM after becoming aware of
significant visible oil sheen in the vicinity of the proposed activity. In the event of a spill with the:
potential to impact groundwater or other waters of the State, the applicant should immediately call the
National Response Center at 1-800-424-8802 and the Alabama Emergency Management Ageney at 1-
800-843-0699. The caller should be prepared to report name, address and telephone number of person
reporting spill, the exact location of the spill, the cause of the spill, the nearest downstream water with
the potential to receive the spill, and the actions taken for containment and cleanup.

WQ-7. The applicant shall conduct or have conducted, at a minimum, weekly comprehensive site
inspections until completion of the proposed activity to ensure that effective Best Management Practices
(BMPs) are properly designed, implemented, and regularly maintained (i.e. repair, replace, add to,
improve, implement more effective practice, etc.) to prevent/minimize to the maximum extent practicable
discharges of pollutants in order to provide for the protection of water quality.

WQ-8. Additional, effective BMPs shall be fully implemented and maintained on a daily basis as needed
to prevent to the maximum extent possible potential discharges of pollutants from activities authorized by
this certification, directly to or to a tributary or other stream segment, that have the potential to impact a
State water currently considered impaired [waterbody is identified on the 303(d) list, a total maximum
daily load (TMDL) has been finalized for the waterbody, and/or the waterbody is otherwise considered a
Tier | water pursuant to ADEM Admin. Code Ch. 335-6-10]. The applicant shall inspect all BMPs as
often as necessary (daily if needed) for effectiveness, need for maintenance, and the need to implement
additional, effective BMPs. Additional effective BMPs shall immediately be implemented as needed to
ensure full compliance with the ADEM requirements and the protection of water quality in the impaired
waterbody.

WQ-9. All construction and worker debris (e.g. trash, garbage, etc.) must be immediately removed and
disposed in an approved manner. If acceptable offsite options are unavailable, effective onsite provisions
for collections and control of onsite worker toilet wastes or gray waters (i.e. port-o-let, shower
washdown, etc.) must be implemented and maintained. Soil contaminated by paint or chemical spills, oil
spills, etc. must be immediately cleaned up or be removed and disposed in an approved manner. Also, the
applicant shall manage and dispose of any trash, debris, and solid waste according to applicable state and
federal requirements. .

WQ-10. All materials used as fill, or materials used for construction of structures in a waterbady, must
" be non-toxic, non-leaching, non-acid forming, and free of solid waste or other debris.
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WQ-11. The applicant shall implement appropriate measures to minimize the potential for a decrease in
instream dissolved oxygen concentrations as a result of project implementation. In addition, the applicant
shall ensure that the activities authorized by this certification do not significantly contribute to or cause a
violation of applicable water quality standards for instream dissolved oxygen. .

WQ-12. The applicant shall implement appropriate, effective BMPs, including installation of floating
turbidity screens as necessary, to minimize downstream turbidity to the maximum extent practicable. The
applicant shall visually monitor or measure background turbidity. The applicant must suspend operations
should turbidity resulting from project implementation exceed background turbidity by more than 50
NTUs. Operations may resume when the turbidity decreases to within acceptable levels.

IV. GENERAL CONDITIONS (GC-1 through GC-5): In addition to Speeial Conditions (SP-1
through SP-9), conditions of Coastal Zone Management certification above, and conditions of Water
ality certification (WQ-1 through 12) above, the following General Conditions (GC-1 through

GC-6) will apply:

GC-1. The time limit for completing an authorized activity ends three (3) years from the date of
the authorization. If you need more time to complete the authorized activity, submit your request for a
time extension to us for consideration at least one month before the expiration date.

GC-2. Expiration of the General Permit Program. The Chief of Bngineers will periodically review
each of the permits within the General Permit Program and their conditions and will decide to modify,
reissue, or revoke the permits. If a General Permit is not modified or reissned within five years of its
effective date, it automatically expires and becomes null and void. Activities which have commenced
(i.e., are under construction) or are under eontract to commence in reliance upon an authorized General
Permit will remain authorized provided the activity is completed within twelve months of the date of the
individual permit’s expiration, modifieation, or revocation, unless discretionary authority has been
exercised on a case-by-case basis to madify, suspend, or revoke the authorization in accordance with 33
CFR 325.7. Activities completed under the authorization of a General Permit which was in effect at the
time the activity was completed continue to be authorized by that General Permit.

GC-3. You must maintain the authorized activity in good condition and in conformance with the terms
and conditions of your authorization. You are not relieved of this requirement if you abandon the
authorized activity.

GC-4. If you discover any previonsly unknown histotic or archeological remains while accomplishing
the authorized activity, you must immediately riotify the Corps, Mobile District, of what you have found.
We will initiate the Federal and State coordination required to determine if the remains warrant a
recovery effort or if the site is eligible for listing in the National Register of Historic Places:

GC-5. If you sell the property asseciated with an authorization, you must obtain the sigmature of the new \/‘
owner at the bottom of the authorization and forward a copy of it ta us to validats the transfer. /

_GC-6. You must alfow Federal and State resource agency representatives to inspect the proposed an/or
authorized activity at any time deemed necessary to ensure that it is being or has been accomplished in
accordance with the terms and conditions of your authorizatien. '
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FURTHER INFORMATION:

a. Limits of this Authorization:

(1) An authorization does not obviate the need to obtain other Federal, State, or local
authorization required by law. .

(2) An authorization does not grant any property rights or exclusive privileges.
(3) An authorization does not authorize any injury to the property of rights of others.
(4) An authorization does not authorize interference with any existing proposed Federal Project.

b. Limits of Liability: In issuing an authorization, neither the Federal Governmaent, the State of
Alabama, nor any designated resource agency; their staff or employees, assume any Hability,

¢. Reliance on Applicant’s Data: In part, the determination by us that issuance of an authorization
is not contrary to the public interest was made in reliance on the informatiort you provided. :
NOTE: You must have the requisite property rights to do any work pursuant to any of these permits.

d. Re-evaluation of Permit Decision: We may re-evaluate our decision on an authorization at any
time the circumstances warrant. Circumstances that could require a ro-¢valuation inctude, but are not
limited to, the folowing:

(1) You fail to comply with the terms and conditions of your authorization.

(2) The information provided by you in support of your application proves to have been false,
incomplete, or inaccurate (See c. above.)

(3) Signifieant new information surfaces which we did not consider in reaching the original
public interest decision. Such a re-evaluation may resultina determination that is appropriate to use the
suspension, modification, and relocation pracedures contaiited in 33 CER 325.7 or enforcement
procedures such as those contained in 33 CFR 326.4 and 326.5. The referenced enforcement pracedures
provide for the issuance of an administrative order requiring you to comply with the terms and conditions
of your authorization and for the initiation of legal action where appropriate. You will be required to pay
for any correctivé measures ordered by us and if you fail to comply with such directives, we may, in
certain situations (such as those specified in 33 CFR 209.170), accomplish the corrective measures by
contract or otherwise, and bill you for the cost.

e. Time Extensions: General Conditiori (GC-1) establishes a time limit for the completion of the
authorized activity. Unless there are circumstances requiring eitlrer a prompt completion of the
authorized activity of a reevaluation of the public interest decision, we will normally give favorable
consideration to a request for an extension of this time limit, provided it does not exceed the expiration
date of the Prograim.” Also, refer to GC-2 regarding expiration of the Program. '

f. Additional Coordination with the State Lands Division: Certain activities may require
additional coordination with the Alabama Department of Conservation and Nafural Resources (ADCNR),
State Lands Divisian, regarding state property rights pertaining to the proposed activity. Please contact
the State Lands Division for further information. The State Lands Division may be reached at: ADCNR,
State Lands Division, 31115 Five Rivers Boulevard, Spanish Fort, Alabama 36527, ot by telephone-at
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(251) 621-1238.
For all activities impacting public submerged lands, the following information is required by ADCNR:

(1) Ownership: Permit applicants must provide evidence of riparian ownership with an
affirmation of accuracy as part of their application package to ADCNR.

(2) Lateral Riparian Lines: The burden of locating riparian lines is the responsibility of the
riparian owner.

(3) Riparian Rights Area: All structures and other activities nmust be within the riparian rights
area of the applicant and must be designated in a manner that will niot restrict or otherwise infringe upon
the riparian right of adjacent upland riparisn owners. Configuration, location or design of the structure
may not either physically preclude nar have the effect of precluding public access to public waters
adjacent to the upland. It is recommended that the structure be centered on the applicant’s property.

g. Failure to secure authorization as specified herein or failure to comply with conditions of any ‘

authiorizations issued under these general permits may result in enforcement actions by the U.S. Amy
Corps of Engineers, Alabama Department of Environmental Management or the Alabama Department of

Conservation and Natural Resourees.
APPROVED BY: d‘v W :

STEVEN J. ROEMHILDT, P.E. CRAIG J/ LIPTEKEN
Colonel, Corps of Engineers Chief, Regulatory Division
District Comnyander

DATE: ?/3‘;/29 Al
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DEPARTMENT OF THE ARMY
MOBILE DISTRICT, CORPS OF ENGINEERS
P.0. BOX 2288
MOBILE, AL 36628-0001

CESAM-RD-C-A July 12,2012

SPECIAL PUBLIC NOTICE
U.S. ARMY CORPS OF ENGINEERS

PROPOSED ADDITION OF FOUR NEW GENERAL PERMITS TO THE
ALABAMA GENERAL PERMIT PROGRAM FOR MINOR STRUCTURES AND ACTIVITIES
WITHIN THE STATE OF ALABAMA, LOCATED WITHIN THE REGULATORY
BOUNDARIES OF THE
MOBILE DISTRICT, U.S. ARMY CORPS OF ENGINEERS

SPECIAL PUBLIC NOTICE NUMBERS:

PROPOSED GENERAL PERMITS FOR WATERS IN THE RIVERINE EXTENT OF THE
ESTABLISHED BOUNDARY OF THE WEEKS BAY NATIONAL ESTUARINE
RESEARCH RESERVE

SAM-2012-0791-DEM; ALG27 for Piers, Decks, Boat shelters and their Normal Appurtenances
SAM-2012-0792-DEM; ALG28 for Private Boat Ramps

SAM-2012-0793-DEM; ALG29 for Shoreline Protection

SAM-2012-0794-DEM; ALG30 for Dredging

TO WHOM IT MAY CONCERN: The U.S. Army Corps of Engineers, (Corps) Mobile District,
proposes authorization and issuance of the above listed four additional Alabama General Permits (ALG)
for minor structures and activities located in waters of the United States, specifically within the riverine
extent of the established boundary of the Weeks Bay National Estuarine Research Reserve (Reserve),
and within the Regulatory boundaries of the Mobile District, subject to Section 10 of the Rivers and
Harbors Act of 1899 (33 USC403), Section 404 of the Clean Water Act (33 USC 1344), and/or Section
4(e) of the Outer Continental Shelf Lands Act of 1953 (67 Stat. 463; 43 USC 1333 (e)). The waterbody
reaches within the Reserve boundary are:

a, FISH RIVER and tributaries upstream of the US Highway 98 bridge to the downstream side
of the Baldwin County Road 32 Bridge and

b. The mouth of the MAGNOLIA RIVER and tributaries eastward to the downstream side of
the Baldwin County Road 49 Bridge.

See enclosure for proposed Weeks Bay Riverine General Permits.

The term “general permit” means a Department of the Army authorization that is issued on a nationwide or
regional basis for a category or categories of activities when:
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a. Those activities are substantially similar in nature and cause only minimal individual and cumulative
environmental impacts; or

b. The general permit would result in avoiding unnecessary duplication of the regulatory control
exercised by another Federal, State or local agency provided it has been determined that the environmental
consequences of the action are individually and cumulatively minimal.

General permits area a way to reduce the burden of the regulatory program on the public and ensure timely
issuance of permits while effectively administering the laws and regulations that establish and govern the
program. In an effort to eliminate unnecessary duplication of efforts between agencies and to streamline
the permitting process for routine projects resulting in only minimal impacts, the following ALG are
proposed for authorization, renewal, and/or revision. The activities proposed as ALG include minor
structures and activities within the overlapping regulatory jurisdictions of the Corps and the Alabama
Department of Environmental Management (ADEM) and the Alabama Department of Conservation and
Natural Resources — State Lands Division (SLD). The Corps will apply for certification from the State (1)
in accordance with Section 401(a)(1) of the Clean Water Act, and upon completion of the required
advertising, a determination relative to certification will be made by the ADEM; and (2) to insure that all
proposed activities shall comply with and will be conducted in a manner that is consistent with the State
Coastal Zone Management Program. A determination relative to consistency will be made by the ADEM.

General permits are reviewed every five years. The ALG contain certain limitations intended to protect the
aquatic environment and natural and cultural resources. Conformance with the conditions contained in the
ALG does not necessarily guarantee authorization under the General Permit. In most instances, a proposed
project complying with the conditions of the ALG can receive specific authorization. Any proposed
project not complying with the conditions of a General Permit will be evaluated as a Letter of Permission
or Standard Permit and will be individually coordinated with third parties, including the Federal and State
resource agencies.

For project specific authorization under the ALG, applicants are required to provide a completed Joint
Application and Notification, U.S. Department of the Army Corps of Engineers, Alabama Department of
Environmental Management form. The application form can be accessed at our website,
www.sam.usace.army.mil/rd/reg. The following information is typically required for authorization under
the ALG:

a. Joint Application and Notification Form completed in its entirety;
b. Applicant name, address, and contact information;

c. Agent name, address, and contact information as well as an agent authorization statement from
the applicant;

d. Location of the proposed project including street address and latitude and longitude;

e. Project description, purpose, and need;
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f. 8% inches x 11 inches vicinity map indicating project location;
g. 8% inches x 11 inches diagrams and plan views of the entire property and the proposed project;

h. 8% inches x 11 inches cross-section diagrams of the proposed structures and/or areas of dredge
and fill;

i. Delineation of wetlands and/or submerged aquatic vegetation;
j. Distance across the waterway; and

k. Notification of any historic properties listed, determined to be eligible, or which the prospective
permittee has reason to believe may be eligible for listing on the National Register of Historic Places
located on the subject property or would be affected by the proposed activity.

Drafts of the ALG proposed for issuance are attached as Attachment 1. The special conditions
included are applicable to all proposed ALG.

This public notice is being distributed to all known interested persons in order to assist in developing facts
on which a decision by the Corps can be based. For accuracy and completeness of the record, all data in
support of or in opposition to the renewal of the general permit program should be submitted in writing
setting forth sufficient detail to furnish a clear understanding of the reasons for support or opposition.

The decision whether to reissue the general permit program will be based on an evaluation of the probable
impact, including cumulative impacts, of the proposed activity on the public interest. That decision will
reflect the national concem for both protection and utilization of important resources.

The benefit which reasonably may be expected to accrue from the proposed activities must be balanced
against its reasonably foreseeable detriments. All factors which may be relevant to the general permit will
be considered, including the cumulative effects thereof; among those are conservation, economics,
aesthetics, general environmental concerns, wetlands, cultural values, fish and wildlife values, flood
hazards, flood plain values, land use, navigation, shoreline erosion and accretion, recreation, water supply
and conservation, water quality, energy needs, safety, food production, and in general, the needs and
welfare of the people.

The Corps is soliciting comments from the public; Federal, State, and local agencies and officials; Indian
Tribes; and other interested parties in order to consider and evaluate the impacts of the proposed activity.
Any comments received will be considered by the Corps to determine whether to re-issue, modify,
condition, or deny a permit for this proposal. To make this decision, comments are used to assess impacts
on endangered species, historic properties, water quality, general environmental effects and the other
public interest factors listed above. Comments are used in the preparation of an Environmental
Assessment and/or an Environmental Impact Statement pursuant to the National Environmental Policy
Act. Comments are also used to determine the need for a public hearing and to determine the overall
public interest of the proposed activity.
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Any person may request, in writing, within the comment period specified in this notice, that a public
hearing be held to consider the proposed activity. Requests for public hearings shall state with
particularity, the reasons for holding a public hearing.

Evaluation of the probable impacts involving deposits of dredged or fill material into "waters of the United
States" will include the application of guidelines established by the Administrator of the U.S.
Environmental Protection Agency.

The State Historic Preservation Officer (SHPO) will be contacted regarding the proposed reissuance of this
General Permit. The Corps would coordinate all proposed activities with the SHPO regarding any
properties listed in or eligible for the National Register which might be affected by the proposed work.
This review would constitute the full extent of cultural resources investigations unless comment to this
notice is received documenting that significant sites or properties exist which may be affected by this
work, or that adequately documents that a potential exists for the location of significant sites or properties
within the permit area. Copies of this notice are being sent to the State Historic Preservation Officer and
the U.S. Department of the Interior, National Park Service, Division of Archeological Services.

The Corps would coordinate all proposed activities with the U.S. Department of the Interior List of
Endangered and Threatened Wildlife and Plants regarding listed endangered or threatened species or their
critical habitat.

Permit specific comments should refer to the applicable Public Notice Number and should be directed
to the District Engineer, U.S. Army Engineer District, Mobile, Post Office Box 2288, Mobile,
Alabama 36628-0001, Attention: Regulatory Division, with a copy to the Alabama Department of
Environmental Management, Attention: Mr. Scott Brown, 4171 Commanders Drive, Mobile Alabama
36615, in time to be received not later tha August 12, 2012.

[f you have any questions concerning this publication, you may contact the Regulatory Division project
manager, Mr. Donald E. Mroczko, via e-mail at donald.e.mroczko(@usace.army.mil or telephone number
(251) 690-3185. Please refer to the specific permit and its applicable Public Notice Number.

MOBILE DISTRICT
U.S. Army Corps of Engineers
Enclosures
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Weeks Bay Reserve Criteria (Reserve Criteria) for Structures within the Riverine Extent of the
Established Boundary of the Weeks Bay National Estuarine Research Reserve (Fish River and
Magnolia River).

Purpose: These criteria would be applicable in the riverine segments of the state and federally established and
recognized boundary of the Weeks Bay National Estuarine Research Reserve (Reserve). The expressed
purpose of these criteria is the protection of public trust resources and water quality critical to the research,
education and stewardship missions of the Reserve. This criteria in no manner eliminate the requirement to
obtain all applicable permits required for the construction activity.

Reserve Criteria Riverine Locations: The waterbody reaches within the Reserve boundary on which these
criteria apply are:

a. Fish River and tributaries upstream of the US Highway 98 bridge to the downstream side of the Baldwin
County Road 32 bridge.

b. The mouth of the Magnolia River and tributaries eastward to the downstream side of the Baldwin County
Road 49 bridge.

Definitions for Reserve Criteria:

a. “Existing Structure” means an existing validly permitted activity or structure built before enactment of this rule
and maintained in current serviceable condition and not in need of significant repair.

b. “Pier" means a linear walkway built on pilings for the purpose of connecting structures built within the
preempted area.

c. "Preempted area" means the area of state owned submerged lands from which the traditional public uses
have been or would be excluded to any extent by an activity. The area may include, but is not limited to, the
state owned submerged lands occupied by the docks and other structures, the area between the docks and out
to any mooring pilings and the area between the docks and the shoreline.

d. "Public Trust Resources” means those living, mineral, land or water resources held in trust for the citizens of
Alabama and managed by the Alabama Department of Conservation and Natural Resources.

e. "Riparian rights" means those rights incident to lands bordering upon navigable waters, as recognized by the
courts and common law.

f. “Significant Repair’ means repair to support pilings and/or a related support structure is required for the
structure to provide safe access to navigable water.

g. "Water dependent activity" means an activity which can only be conducted on, in, over, or adjacent to water
areas because the activity requires direct access to the water body or state owned submerged lands for
transportation, recreation, energy production or transmission, or source of water, and where the use of the
water or state owned submerged lands is an integral part of the activity.

Reserve Criteria:

a. Construction Requirements:

1. Where practicable, construction of the pier must be located at the center of property based on setbacks.
All setbacks must meet requirements of Alabama Department of Conservation and Natural Resources
(ADCNR) Administrative Code 220-4-.09 Near-shore management of activities, structures and other
improvements on public trust tidal and submerged lands. All piers and boathouses must be located to maximize
the non- preempted areas between adjacent riparian use areas and permitted existing structures:



CESAM-RD 12 July 2012
Special Public Notice: State of Alabama Proposed General Permit Program Enclosure - Page 2 of 5

(a) Riparian Lots equal to or greater than 100 feet in width at the shoreline will maintain a 20-foot setback
from each adjacent riparian use area,

(b) Riparian Lots equal to or greater than 75 feet in width at the shoreline will maintain a 10-foot setback
from each adjacent riparian use area,

(c) Riparian Lots equal to or greater than 50 feet in width at the shoreline will maintain a setback
of 5 feet from each adjacent riparian use area, or

(d) Riparian Lots with 25 feet or less in width at the shoreline will maintain a setback as determined on a
case by case evaluation.

2. All activity associated with construction to comply with all state and local requirements applicable.

3. Facilities and activities which generate revenue or profit or constitute exclusive use of state-owned
submerged land, or have the effect of precluding public access to those lands, require an appropriate lease
from the Lands Division of the ADCNR.

4. All Applicable Permit(s) Required: These pier criteria in no manner eliminate the requirement to obtain all
applicable permits required for the construction activity.

b. Riparian Rights (Water Access Rights):

1. All activity associated with construction must comply all state or local requirements governing riparian
rights.

2. Configuration, location or design of the structure within the preempted area may neither physically
preclude nor have the effect of precluding public access to public waters adjacent to the upland. It is
recommended that the structure be centered on the applicant's property.

SAM-2012-00791-DEM

ALG27-2011 - PIERS, DECKS, BOAT SHELTERS AND THEIR NORMAL APPURTENANCES.

° Pier Length: Piers shall be of sufficient length to reach a navigational depth of 3 feet below ordinary low
water adequate for the proposed use of the structures within the preempted area, to the extent that a hazard to
navigation will not be created and not exceed 25% across the waterbody.

o Pier Width and Height: Piers shall be constructed on pilings that permit a reasonable unobstructed ebb
and flow of the tide. The maximum width of the pier shall be limited to 5 feet. The minimum height shall be 5
feet based on the ordinary high water mark. If the property is fronted by a marsh or a marsh fringe, the
maximum width of the walkway shall be limited to 5 feet and the height of the walkway must be not less than 5
feet above marsh ground elevation.

o NOTE: for ALG27-2011, the term “wetlands” or "wetland area” applies to a non-forested wetland, a marsh
or a marsh fringe. This condition does not apply to forested wetlands.

o Préempted area excluding pier connecting structure within the preempted area to the land shall not
exceed 920 square feet.

o Structures built in the preempted area excluding pier connecting structures to the land should be located
at the waterward end of the pier and shall not be constructed over wetlands or over, in or immediately adjacent
to submersed grassbeds.

] Structures built within the preempted area shall not be habitable. Structures may be screened in but have
no rigid walls. No plumbing shall be located on the structure within the preempted area including the pier.

o It is permissible to cover structures within the preempted area with a roof or upper deck not to exceed 920
square feet.
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° Boat access walkways are included in the preempted area dimensions but may be lower to the water.

. Community Piers:

- Communal areas which share riparian ownership may construct a community pier to provide access to
waters of the State of Alabama. Design and construction must meet the stipulations set forth in the Criteria, but
in no manner eliminate the requirements of other applicable federal, state and local permits required.

- For two adjoining property owners constructing a shared structure in the preempted area, the structure
must still meet the requirements set forth in the Criteria except that an additional 520 square feet may be
preempted.

. Conditions:

- Impacts to Habitat: Adverse impacts to the marsh must be minimized to the maximum extent practicable
during construction and future use.

- All Applicable Permit(s) Required: These pier criteria in no manner eliminate the requirement to obtain all
applicable permits required for the construction activity.

- Construction of any structure within the preempted area is not allowed in, over or immediately adjacent to
submerged grassbeds.

- Pilings shall be driven and not jetted.
. Excluded Activities: This permit does not authorize: (1) fueling facilities, (2) plumbing (toilets, water
lines, etc.) and/or (3) habitable structures (defined by ADEM as “any structure which, by virtue of its design, size
or appurtenances, is suitable for occupation as a residence on a temporary or permanent basis, or any similar
structure used for commercial purposes”) over the waters of the Reserve.

SAM-2012-00792-DEM

ALG28-2011 — PRIVATE BOAT RAMPS.

) Dredging of up to 25 cubic yards of material below ordinary high water for the construction of a private
boat launch is allowed.

o Construction of a private boat ramp must be placed on a sandy shoreline that includes no emergent
vegetation, contains wetlands nor is adjacent to submerged grassbeds.

e These pier criteria in no manner eliminate the requirement to obtain all applicable permits required for
private boat ramp constructions including any dredging or filling activity. Dredging beyond the mean high tide
requires ACDNR State Lands Division permit and fees. ADCNR State Lands Division regulations allow fill only
for reclamation or by ADCNR Commissioner approval.

Note: All requirements stated in Alabama General Permit Program ALG07-2011 - CONSTRUCTION AND
MODIFICATION OF BOAT RAMPS OR MARINE WAYS must be met.

SAM-2012-00793-DEM

ALG29-2011 — SHORELINE PROTECTION.

° Shoreline protection shall only be considered in those areas where the existing riparian vegetation proves
inadequate in preventing erosion.

° Shoreline protection must follow permit requirements established in the US Army Corp of Engineers
(Corps) Alabama General Permit ALG10-2011 - Living Shorelines General Permit.

° If river morphology and landscape topography allow for no alternative to shoreline protection, then all
shoreline protection must meet requirements included in both the Alabama Department of Environmental
Management Administrative Code r. 335-8-2-.06 and the ADCNR State Lands Division Regulation r. 220-4-.09.
o Projects are reviewed on a case by case basis.
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SAM-2012-00794-DEM

ALG30-2011 — DREDGING.

° New channel dredging may not be used in association with the construction of structures within the
preempted area unless it can be demonstrated that a hazard to navigation would be created by extended
structures to navigable depths.

o Dredging is limited to 25 cubic yards to reach or maintain access to navigable waters at 3 feet depth
below the ordinary low water mark or to construct a boat launch.

o Dredging is allowed for the construction of a private boat ramp on a sandy shoreline that includes no
emergent vegetation, contains wetlands or is immediately adjacent to submerged grassbeds. Disposal of spoil
must occur in uplands or be hauled away.

o Refer to 8) Private Boat Ramps for construction information.

Note: These criteria in no manner eliminate the requirement to obtain all applicable permits required for
dredging activity. Dredging beyond the mean high tide requires ACDNR State Lands Division permit and fees.

Please refer to attached vicinity map (Enclosure — Page 5 of 5).
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DEPARTMENT OF THE ARMY
U.S. ARMY ENGINEER DISTRICT, MOBILE DISTRICT
P.O. BOX 2288
MOBILE, ALABAMA 36628-0001

REPLY TO
ATTENTION OF:

CESAM-RD-I-S August 22, 2011

JOINT PUBLIC NOTICE SAM-2011-1062-SBC
U.S. ARMY CORPS OF ENGINEERS
AND
STATE OF ALABAMA
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

FILLING OF WATERS OF THE UNITED STATES IN CONJUNCTION WITH THE
CONSTRUCTION OF AN ACCESS ROAD AND TWO OIL WELL PADS NEAR THE
CITY OF EVERGREEN, CONECUH COUNTY, ALABAMA

TO ALL CONCERNED: The U.S. Army Corps of Engineers, Mobile District, (Corps) has received
an after-the-fact application for a Department of the Army pernmit pursuant to Section 404 of the
Clean Water Act (33 USC 1344). This public notice is being distributed to all known interested
persons to assist in developing facts on which a decision by the Corps can be based. Please
communicate this information to interested parties.

APPLICANT: Midroc Operating Company AGENT: Wetland Resources

Attention: Mr. Donald L. Clark Attention: Ms. Gena Todia
Post Office Box 191407 Post Office Box 2694
Dallas, Texas 75219 Daphne, Alabama 36526

'LOCATION OF WORK: On west side of Frank Carter Road, in Sections 13 and 14 of

Township 5 North, Range 13 East, Evergreen, Conecuh County, Alabama (Latitude 31.395°N,
Longitude -86.717°W).

NEAREST WATERBODY: Sepulga River, which drains to the Conecuh River.

PROJECT PURPOSE: The overall project purpose is to construct two well pads for the
production of oil and to construct a road for access to the well pads.

PROPOSED WORK: The applicaht has filled approximately 4.79 acres of bottomland
hardwood wetlands to construct a 350 foot x 350 foot well pad site, a 350 foot x 425 foot well
pad site, and a 25-30 foot wide by 2,800 foot long access road.

AVOIDANCE & MINIMIZATION: The applicant has stated the following conceming
avoidance and minimization to Waters of the United States: “Wetland impacts have been
minimized by keeping the road fill footprint to the narrowest feasible. The road easement is 50
feet wide, but only 25 to 30 feet have been filled.” The Corps has not verified the adequacy of the



,
applicant’s avoidance and minimization at this time.

MITIGATION: The applicant has stated the following concerning mitigation for impacts to
Waters of the United States: “Mitigation credits will be purchased from an approved mitigation
bank. Since there is no bank whose service area includes the project site, it is understood that a

proximity factor will be applied.” The Corps has not verified the adequacy of this mitigation
proposal at this time.

WATER QUALITY: The applicant has applied for certification from the State of Alabama in
accordance with Section 401(a)(1) of the Clean Water Act, and upon completion of the required
advertising, a determination relative to certification will be made by the Alabama Department of
Environmental Management.

HISTORIC PROPERTIES: In accordance with Section 106 of the National Historic =~
Preservation Act, and Appendix C of 33 CFR 325, the undertaking defined in this notice is being
considered for the potential to affect cultural and histeric properties within the permit area.
Although the extent of federal control and responsibility for these considerations are confined to
the limits of the permit area for this particular project, the potential indirect effects that may
occur to historic properties as a result of the this undertaking are also being considered. We are
secking comment from the State Historic Preservation Officer, federally-recognized American
Indian tribes, local historical societies, museums, universities, the U.S. Department of the
Interior, National Park Service, Division of Archeological Services, and concerned citizens
regarding the existence or the potential for existence of significant cultural and historic properties
within the permit area. .

ENDANGERED SPECIES: The U.S. Fish and Wildlife Service (USFWS) lists 8 endangered,
threatened, or candidate species as occurring or potentially occurring in Conecuh County.
Preliminary review of this application and the U.S. Department of the Interior List of Endangered
and Threatened Wildlife and Plants indicate that the activities at the project site may affect but
not adversely affect listed endangered or threatened species, or their critical habitat. This
determination is being coordinated with the U.S. Fish and Wildlife Service via this Public
Notice. ’

COMMENTS: This public notice is being distributed to all known inferested persons and
serves to solicit comments from the public, Federal, State, and local agencies and officials,
Indian Tribes, and other interested parties, in order to assist in developing facts on which a
decision by the U.S. Army Corps of Engineers (Corps) can be based.

Any comments received will be considered by the Corps to determine whether to issue, modify,
condition or deny a permit for this proposal. To make this decision, comments are used to assess
impacts on endangered species, historic properties, water quality, general environmental effects,
and the other public interest factors listed above. Comments are used in the preparation of an
Environmental Assessment and/or an Environmental lmpact Statement pursuant to the National
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" Environmental Policy Act. Comments are also used to determine the need for a public hearing
and to determine the overall public interest of the proposed activity.

Any person may request, in writing, within the comment period specified in this notice, that a
public hearing be held to consider this application. Requests for public hearings shall state with
particularity, the reasons for holding a public hearing,

For accuracy and completeness of the record, all data in support of or in opposition to the
proposed work should be submitted in writing setting forth sufficient detail to furnish a clear
understanding of the reasons for support or opposition. The decision whether to issue a permit
will be based on an evaluation of the probable impact, including cumulative impacts, of the
proposed activity on the public interest. That decision will reflect the national concemn for both
protection and utilization of important resources.

The benefit which reasonably may be expected to accrue from the proposal must be balanced
against its reasonably foreseeable detriments. All factors which may be relevant to the proposal
will be considered, including the cumulative effects thereof; among those are conservation,
economics, aesthetics, general environmental concerns, wetlands, cultural values, fish and
wildlife values, flood hazards, flood plain values, land use, navigation, shoreline erosion and
accretion, recreation, water supply and conservation, water quality, energy needs, safety, food
production, and in general, the needs and welfare of the people.

Correspondence conceming this notice should refer to Public Notice Number
SAM-2011-1062-SBC and should be directed to:

District Engineer

U.8. Army Engineer District, Mobile
Attention: Regulatory Division, Inland Branch
Post Office Box 2288

Mobile, Alabama 36628-0001

With copies to:

Alabama Department of Environmental Management
Water Division ‘

1400 Coliseum Boulevard

Montgomery, Alabama 36110

Comments should be received no later than 30 days from the date of this Public Notice.

If you have any questions concerning this publication, you may contact the project managér, Mr.
S. Brad Crosson at telephone number (251) 694-3664, or via e-mail at

steven.b.crosson@usace.army.mil Please refer to the above public notice number.
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Ltance R. LeFieur | - Rogrert J. BeNTLEY
Direcror GOVERNOR

Alabama Department of Environmentat Mansgement

adem.alabamagov
1400 Coliseum Bivd. 361102400 = Post Office Box 301463
Montgamery, Alabama 36130-1463
(334) 271-7T700 w FAX (334) 2T1-7950
October 11,2011
MIDROC OPERATING COMPANY
ATTN DONALD CLARK
PO BOX 191407
DALLAS TX 75217

RE: Clean Water Act (CWA) Section 401 Water Quality Cestification Waived
Corps of Engineers (COE) JPN# SAM-2011-01062-SBC Issued August 22,2011
After-The-Fact wetland fill for the purpose of construction of an access road and two well pads
Conecuh County (035)

Dear Mr. Clark:

This office has completed a review of the above-referenced joint public notice and all associated materials submitted related to the
proposed project. Comments made during the public notice period have also been forwarded to us for review.

From our review it is understood that the applicant has filled approximately 4.79 acres of bottomland hardwood wetlands to
construct a 350 foot x 350 foot well pad site, a 350 foot x 425 foot well pad site, and a 25-30 foot wide by 2, 800 foot long access
road. :
\

As a matter of practice, this office does not issue water quality certification in regard to completed projects. Therefore, pursuant to
Section 401 of the Clean Water Act, the Department hereby waives certification for the after-the-fact project referenced above.
This waiver of authority under the Act does not relieve the applicant fom the obligation to comply fully with the Alabama Water
Pollution Controf Act. '

By copy of this letter, the Department requests that the Mobile District Corps of Engineers give consideration to the following:

1. During project implementation, the applicant should ensure compliance with applicable requiremnis_ol‘ ADEM. Admin.
Code Chapter 335-6-6 [National Pollutant Discharge Elimination System (NPDES)], Chapter 335-6-10 (Water Quality
Criteria), and Chapter 335-6-11 (Water Use Classifieations for Interstate and Intrastate Waters).

2. Please be advised that ADEM permit coverage may be required prior to commencing and/or continuing certain
activities/operations relating to or resulting from the project. If you have any questions regarding ADEM regulated
activity or the need for NPDES permit coverage, please contact ADEM’s Water Division at (334) 271-7823. If you have
any questions regarding ADEM regulated activity or the need for air permit coverage, plesse contact ADEM's Air
Division at (334) 271-7869. 1f you have any questions regarding ADEM regulated activity or the need for hazardous,
toxic, and/or solid waste permit coverage, please contact ADEM’s Land Division a1 (334)271-7730.

3. Upon the loss or failure of any treatment facility, best mansgement practice (BMP), or other control, the applicant should,
where necessary to maintain compliance with this certification, suspend, cease, reduce or otherwise control work/activity
and all discharges until effective treatment is restored. It shall not be a defense for the applicant in a2 compliance action
that it would have been necessary to halt or reduce work or other activities in order to maintain compliance with the
conditions of this certification. '

4. The applicant should retain records adequate to document activities anthorized by this certification inclunding but not
limited to, inspection reports, monitoring information, copics of any reports and ail data used to completc the above reports
or the application for this certification, for a period of at least three years after completion of work/activity authorized by
the certification. Upon written request, the applicant shall provide ADEM with a copy of any record/information required
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Midroc Operating Company
October 11,2011
Page 2 of 3

10.

to be retained by this paragraph. The applicant shall notify ADEM in writing upon completion of the proposed project that
the pollution control measures specified in the Corps permit and any special conditions specified by ADEM have been
properly implemented.

The applicant should prepare a detailed Best Management Practices (BMP) Plan. Effective BMPs should be implemented
and continually maintained for the prevention and control of nonpoint and other sources of polfutants, including measures
to ensure permanent revegetation or cover of all disturbed areas, during and after project implementation.

The applicant should implement a Spill Prevention Control and Countermeasures (SPCC) Plan for all temporary and
permanent onsite fuel or chemical storage tanks or facilities consistent with the requirements of ADEM Admin. Code R
135-6-6-.12(r), Section 311 of the Federal Water Pollution Control Act, and 40 CFR Part 112. The applicant should
maintain onsite or have readily available sufficient oil & grease absorbing material and flotation booms to contain and

" clean-up fuel or chemical spills and leaks. The applicant shall immediately notify ADEM after becoming aware of 2

significant visible oil sheen in the vicinity of the proposed activity. In the event of a spill with the potential to impact
groundwater or other waters of the State, the applicant should immediately call the National Response Center at 1-800-
424-8802 and the Alabama Emergency Management Agency at 1-800-843-0699. The caller should be prepared to report
the name, address and telephone number of person reporting spill, the exact location of the spill, the company name and
location, the material spilled, the estimated quantity, the source of spill, the cause of the spill, the nearest downstream
water with the potential to receive the spill, and the actions taken for containment and cleanup.

The applicant should conduct, at a minimum, weekly comprehensive site inspections to ensure that effective Best
Management Practices (BMPs) are properly designed, implemented, and regularly maintained (i.c. repair, replace, add to,
improve, implement more effective practice, eic.) utilizing good engineering practices to prevent/minimize to the
maximum extent practicable discharges of pollutants in order to provide for the protection of water quality. The
inspections should be conducted by a qualified credentialed professional (QCP), qualified personnel under the direct
supervision of a QCP, or an ADEM recognized qualified credentialed inspector (QCH), uatil completion of the proposed
activity. )

Additional, effective BMPs should be fully implemented and maintained on a daily basis as needed to prevent 10 the
maximum extent possible potential discharges of pollutants from activities authorized by this certification, directly to or to
a tributary or other stream segment, that have the potential to impact a State water curvently considered impaired
[waterbody is identified on the Alabama 303(d) list, a total maximum daily load (TMDL) has been finalized for the
waterbody, and/or the waterbody is otherwise considered a Tier | water pursuant to ADEM Admin. Code Ch. 335-6-10].
The applicant should inspect all BMPs as ofien as is necessary (daily if needed) for effectiveness, need for maintenance,
and the need 1o implement additional, effective BMPs. Additional cffective BMPs should immediately be implemented as
needed and may include but are not limited to sediment retention basins, greater capacity in sediment retention structures,
hydroseeding with application of non-toxic tackifiers, grass sodding, non-toxic chemical treatment, erosion control
blankets, other effective innovative/altemative technologies, etc. to ensure full compliance with ADEM requirements and
the protection of water quality in the impaired waterbody. .
Al construction and worker debris (e.g. trash, garbage, etc.) should be immediately removed and disposed in an approved
manner. If acceptable offsite options are unavailable, effective onsite provisions for collection and control of onsite
worker toilet wastes or gray waste waters (i.c. port-o-let, shower washdown, etc.) should be implemented and maintained.
Soil contaminated by paint or chemical spills, oil spills, etc. should be immediately cleaned up or be removed and disposed
in an approved manner. Also.lhesppllcanuhouldumsemddispowofmym&hﬁs,udwlﬂmuwtding»
applicable state and federal requirements.

All materials used as fill, or materials used for construction of structures in a waterbody, shoukd be non-toxic, non-
leaching, non-acid forming, and free of solid waste or other debris. :

The applicant should implement appropriate measures to minimize the potential for a decrease of instream dissolved
oxygen concentrations as a resuit of project implementation. In addition, the spplicant should ensure that the activitics
authorized by this certification do not significantly contribute to or cause a violation of applicable water quality standards
for instream dissolved oxygen.
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12.  The applicant should implement appropriste, effective BMPs, including installation of floating turbidity screens as
necessary, to minimize downstream furbidity to the maximum extent practicable. The applicant should visually monitor or
measure background turbidity. The applicant should suspend operations should turbidity resulting from project
implementation exceed background turbidity by more than 50 NTUs. Operations may resume when the turbidity decreases
to within acceptable levels.

In recognition that projects are site specific in nature and conditions can ‘change during project implementation, the Department
reserves the right to require the submission of additional information or require additional management measures 10 be
implemented, as necessary on a case by case basis, in order to ensure the protection of water quality.

Please be advised that liability and responsibility for compliance with this waiver of certification are not delegable by contract of
otherwise. The applicant shall ensure that any agent, contractor, subcontractor or other person employed by, under contract, of
paid a salary by the applicant complies with this waiver of certification. Any violations resulting from the actions of such person
shall be considered violations of this waiver of certification.

ADEM waiver of certification decisions are predicated on current regulatory requirements, established engineering standards a.nd
technical considerations, best management practices information, and formal administrative procedures in conformance with
Departmental regulations and applicable Alabama law. [ssuance of a waiver of certification by ADEM neither precludes nor
negates an operator/owner’s responsibility or liability to apply for, obtain, or comply with other ADEM, federal, state, or local
government permits, certifications, licenses, or other approvals.

Finally, this waiver of certification in no way purports to vest in the applicant title to lands now owned by the State of Alabama
nor shall it be construed as acquiescence by the State of Alabama of lands owned by the State of Alabama that ay be in the
applicant’s possession.

Should you have any questions on this or related matters, please do not hesitats to contact Aaron Peters, Office of Field Services,
by email at dapeters@adem.state.alus or by phone at (334) 394-4310. .

Sincerely,

s, Chief

tions Division

SOIJ/DAP

File: WQ401

¢: Inland Branch, Mobile COE

Permits & Services Division, ADEM
Wetlands Section, EPA Region {V
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DEPARTMENT OF THE ARMY
U.S. ARMY ENGINEER DISTRICT, MOBILE DISTRICT V)
P.0. BOX 2288 l Lu-”
MOBILE, ALABAMA 36628-0001 'P
REPLY TO
ATTENTION OF:
CESAM-RD-1-§ ' April 25,2012

JOINT PUBLIC NOTICE SAM-2012-0404-SBC
U.S. ARMY CORPS OF ENGINEERS
AND
MISSISSIPPI DEPARTMENT OF ENVIRONMENTAL QUALITY
. OFFICE OF POLLUTION CONTROL

PROPOSED FILLING OF WATERS OF THE UNITED STATES IN CONJUNCTION

WITH THE CONSTRUCTION OF AN OIL AND NATURAL GAS WELL PAD AND
ASSOCIATED PIPELINES IN THE COMMUNITY OF HIWANNEE, WAYNE COUNTY,

MISSISSIPPL.

TO ALL CONCERNED: The U.S. Army Corps of Engineers, Mobile District, (Corps) has received
an application for a Department of the Army permit pursuant to Section 404 of the Clean Water Act
(33 USC 1344). This public notice is being distributed to all known interested persons to assist in
developing facts on which a decision by the Corps can be based. Please communicate this
information to interested parties.

APPLICANT: Tellus Operating Group, LLC
Attention: Mr. Clarke Thomas
602 Crescent Place, Suite 100
Ridgeland, Mississippi 39157

AGENT: Wildlife Technical Services, Incorporated
Attention: Mr. J. Clay Cromwell
Post Office Box 820188
Vicksburg, Mississippi 39182-0188

LOCATION OF WORK: On Doveland Road, approximately 0.5 miles west of U.S. Highway
45, in Sections 16 and 21 of Township 10 North, Range 7 West, Hiwannee, Wayne County,
Mississippi (Latitude 31.8302° N, Longitude -88.7008° W).

NEAREST WATERBODY: Unnamed Tributary to the Chickasawhay River.

PROJECT PURPOSE: The overall project purpose is to expand an existing oil and natural gas
well pad and install pipelines to transport produced fluids from the well. _
PR . Syeh .
PROPOSED WORK: The applicant proposes to grade and permanently fill approximately
0.549 acre of forested wetlands in order to expand an existing oil and natural gas w well pad at
= i




CESAM-RD-1
Public Notice Number SAM-2012-0404-SBC

BOE 16-14 #2 drill site. Wetland impacts proposed for the original well pad site were verified on
March 12, 2010 under Nationwide Permit 12 Unhg Line Activities, which authorized
approximately 0 MHM This prevmusly permmed activity has been completed.

e o
The proposed project would increase the current size of the well pad at the BOE 16-14 #2 drill
site from 120” x 190” (.32 acre) to 225° x 250’ (1.29 acres) in order to provide additional area for
the incorporation of production and process equipment for future field pressure maintenance.
New equipment would include an injection compressor, flash gas compressor, air compressor,
400-barrel capacity tank with firewalls, pig catcher, meter run, separators, flare stock, monitoring
equipment, and miscellaneous connecting pipe. The expansion would also allow for operations at
the site to be in compliance with the Mississippi Oil & Gas Board-mandated 100-foot distance
between fired vessels, tanks, flares, and wellheads.

The applicant also proposes to install two 4” to 6” pipelines and three 2” to 4” pipelines
extending from the BOE 16-14 #2 drill site to the Hiwannee 16-12 #1 drill site located to the
northwest. These pipelines would extend approximately 2,369 linear feet and would be located
within a 40-foot easement. Installation of the pipelines would be accomplished by horizontal
directional drilling (HDD) techniques, with no impacts to any wetlands or other waters of the
United States. The pipelines will cross the Chickasawhay River (a Section 10 Navigable Water)
and will be installed a minimum of 15 feet below the river bottom. The 40-foot pipeline
easement will not be cleared, but will be marked with identification signs.

In addition, the applicant proposes to install a single pipeline between the BOE 16-14 #2 drill site
and the Bishop Cooley Tank Battery which is located directly south. This pipeline would be
approximately 2061 linear feet in length and be installed within an existing 30-foot pipeline
easement that follows an existing gravel road extending from the Doveland Road. This pipeline
would be installed using open-trench methods, with material temporarily sidecast within the
easement. This pipeline would cross three emergent wetland areas, and the activity would
temporarily impact approximately 0.135 acre of wetlands. All temporary impact areas would be
restored to pre-impact elevations.

AVOIDANCE & MINIMIZATION: The proposed project is an expansion of an existing drill
site, and therefore is limited to the area immediately surrounding the site. The existing drill site is
completely surrounded by wetlands which would preclude any expansion without impacts to
those waters of the United States. Impacts were minimized by limiting the size of the proposed
well pad to the minimum necessary to provide the functions required. The applicant also
minimized impacts by expanding the site to the north and west and thereby incorporating a small
area of uplands to the proposed site, and avoiding an intermittent stream located to the east of the
existing site.
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Impacts due to installation of the pipelines were minimized by utilization of HDD techniques
where possible and by utilization of an existing pipeline easement. The Coips has not verified
the adequacy of the applicant’s avoidance and minimization at this time.

MITIGATION: The applicant has stated the following concerning mitigation for unavoidable
impacts to Waters of the United States: “there are currently no approved mitigation banks with a
service area that encompasses our project site. As a result, it is respectfully requested that all
compensatory wetland mitigation requirements be completed within the Cohay Conservation
Area Permittee Responsible Mitigation (PRM) area.” “The Cohay Conservation Area is located
in a portion of Section 33, Township 2 North, Range 7 East, Smith County, Mississippi. The
mitigation site is also located within the 8-digit Hydrologic Unit Code (HUC) 03170004. The
mitigation site would provide in-kind mitigation located within the same watershed as the project
site.” The Corps has not verified the adequacy of this mitigation proposal at this time.

WATER QUALITY: The applicant has applied for certification from the State of Mississippi

in accordance with Section 401(a)(1) of the Clean Water Act, and upon completion of the

required advertising, a determination relative to certification will be made by the Mississippi -
Department of Environmental Quality Office of Pollution Control.

HISTORIC PROPERTIES: The applicant requested a cultural resources assessment from the
Mississippi Department of Archives and History (MDAH) prior to.submitting their application.
The MDAH subsequently issued a letter of concurrence with the proposed project, stating that
“no cultural resources are likely to be affected” by the project as proposed.

In accordance with Section 106 of the National Historic Preservation Act, and Appendix C of 33
CFR 325, the undertaking defined in this notice is being considered for the potential to affect
cultural and historic properties within the permit area. Although the extent of federal control and
responsibility for these considerations are confined to the limits of the permit area for this
particular project, the potential indirect effects that may occur to historic properties as a result of
the this undertaking are also being considered. In addition to the State Historic. Preservation
Officer, we are seeking comment from the federally-recognized American Indian tribes, local
historical societies, museums, universities, the U.S. Department of the Interior, National Park
Service, Division of Archeological Services, and concerned citizens regarding the existence or
the potential for existence of significant cultural and historic properties within the permit area.

ENDANGERED SPECIES: The applicant submitted a request to the U.S. Fish and Wildlife
Service (USFWS) for a review of the project in regards to potential impacts to threatened and
endangered species. The USFWS responded with a letter requesting that the applicant avoid
removing large bald cypress or tupelo gum trees that might provide den habitat for the Louisiana
black bear (Ursus a. luteolus). '
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Preliminary review of this application and the U.S. Department of the Interior List of Endangered
and Threatened Wildlife and Plants indicate that the proposed activity may affect but not

adversely affect listed endangered or threatened species. This determination is being coordmated
with the U.S. Flsh and Wildlife Service via this Public Notice.

COMMENTS: This public notice is being distributed to all known interested persons and
serves to solicit comments from the public, Federal, State, and local agencies and officials,
Indian Tribes, and other interested parties, in order to assist in developing facts on which a
decision by the U.S. Army Corps of Engineers (Corps) can be based. '

Any comments received will be considered by the Corps to determine whether to issue, modify,
condition or deny a permit for this proposal. To make this decision, comments are used to assess
impacts on endangered species, historic properties, water quality, general environmental effects,
and the other public interest factors listed above. Comments are used in the preparation of an
Environmental Assessment and/or an Environmental Impact Statement pursuant to the National
Environmental Policy Act. Comments are also used to determine the need for a public hearing
and to determine the overall public interest of the proposed activity.

Any person may request, in writing, within the comment period specified in this notice, thata
public hearing be held to consider this application. Requests for public hearings shall state with
particularity, the reasons for holding a public hearing.

For accuracy and completeness of the record, all data in support of or in opposition to the
proposed work should be submitted in writing setting forth sufficient detail to furnish a clear -
understanding of the reasons for support or opposition. The decision whether to issue a permit
will be based on an evaluation of the probable impact, including cumulative impacts, of the
proposed activity on the public interest. That decision will reflect the natlonal concern for both
protection and utilization of important resources.

The benefit which reasonably may be expected to accrue from the proposal must be balanced
against its reasonably foreseeable detriments. All factors which may be relevant to the proposal
will be considered, including the cumulative effects thereof; among those are conservation,
economics, aesthetics, general environmental concerns, wetlands, cultural values, fish and
wildlife values, flood hazards, flood plain values, land use, navigation, shoreline erosion and
accretion, recreation, water supply and conservation, water quality, energy needs, safety, food
production, and in general, the needs and welfare of the people.
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Correspondence concerning this notice should refer to Public Notice Number
SAM-2012-0404-SBC and should be directed to:

District Engineer

U.S. Army Engineer District, Mobile

Attention: Regulatory Division, Inland Branch South
Post Office Box 2288

Mobile, Alabama 36628-0001

A copy of all correspondence is to be sent to:

Mississippi Department o}' Envn‘onmental Quality
Office of Pollution Control

Post Office Box 2261

Jackson, Mississippi 39225

Comments should be received no later than 30 days from the date of this Public Notice.

If you have any questions conceming this publication, you may contact the project manager, Mr.
S. Brad Crosson at telephone number (251) 694-3664, or via e-mail at .
steven.b.crosson@usace.army.mil Please refer to the above public notice number.

For additional information about our Regulatory Program, please visit our web site at
WWW.sam.usace.army. mil/RD/reg, and please take a moment to complete our customer
satisfaction survey while you’re there. Your responses are appreciated and will allow us to
improve our services.

MOBILE DISTRICT
U.S. Army Corps of Engineers

Enclosures
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Magnolia River.

. Fish River

Special Public Notice: State of Alabama Proposed General Permit Program
|\Weeks Bay Reserve Riverine Areas
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Gulf of Mexico
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Figure 7. Weeks Bay Coastal Area
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