EMERGING TRENDS REGARDING
"WETLAND ISSUES AND REAL
ESTATE DEVELOPMENT

August 25,2011
~ for the
WETLANDS SYMPOSIUM
SPONSORED By

WETLANDS SOLUTIONS LLC

- Materials
Prepared and Presented by:

Neil C. Johnston, Esq.
- Hand Arendall LLC
Post Office Box 123 -
‘Mobile, Alabama 36601
| (251) 694-6247
nj ohnston@handarendall com

HAND I ARENDALL

L.L.C. " LAWYERS
© 2011 Neil C. Johnston




_ Materials _

- Prepared and Presented by:
Neil C. Johnston, Esq.
Hand Arendall, L.L.C."
- Post Office Box 123
Mobile, Alabama 36601

(251) 694-6247
njohnston@handarendall.com

ENVIRONMENTAL ISSUES AND LAND DEYELOPMENT

‘A, Selling 0_1" Purchas_ing Real Estate — Wetlahds and Other Issues.

- 1_. In Gehér‘ai:‘ The pr,oc‘ess.of land develo'pment and land use is a’groWing
area of ‘corﬁplexity. “The “iS'SIT'leS to be considered .j)rior to 'aéquisitiqr’_‘l' and development
include many layers -of. regulations, restrictions and permittingv’req-uirem(.a-nts.f You should
coné_ider havAing‘ éach" parv'célzof property investigated and déline_ated fof Wetlands .and
other senSitive éﬁatacteriétic’:s (in addition.to other matters covered by an environmental
' ééséSsment) to »Iﬁrfvst detérmine existen;:é, then to determine jurisdiction.

fhe budget process éhould include cost items related to the:Wetlanduin.vest‘igatio.n,_

wetland delineation and jurisdictional -detefniinaitiori,;wetland permitting, and wetland

mitigation and monitoring. ,

2. Issues to_Consider: If selling, purchasing or developing residential or
- commercial property, what other matters should you consider? .

(a) Real Prop_. erty

Should every parcel be investigated or delineated? -



VUnfortuAnately‘, the precess of evaluating real property has 'become
increasingly more cdmplicated, and-as ridiculous as it sounds, each and every pareel
should be eXamined'and delineated to determine if wetlands end associated issues et(ist. -
'I‘e ignorevthivs aspect of the process, creates substantial investntent and regulat,efy risk.

The delineation stlould be conducted by a queliﬁed ahdv
exeeriertced professional. The 1987 Wetland Delineation Manual, ferms “and 2010
Regional SUppiement will be used as well as other reference guides.,_ plant lists and
amendments. | | |

: Althouéh wetlands may be feund, the rtext step is to determine if
the wétlartds are jurisdictional and subject to the Clean Water ‘Act anel regul.atio.ns
- requiring permits to deveiop. The initial judedictional deteﬁnination can be and ‘shetild :
: ‘4be r_n_ade by the conSultant -to.thenvbe verified by-the Corps of Engineets_. ' Thts ptocess
' Itéts also become more"eemple;t and time consuming. Jurisdiction is the most litigate-d.
' fssue regarding wetlands. Developers tend to limit the jurisdietional reach while the
~ agencies are constant[y attempting to expand the _]unsdlctlonal reach.-
| After the 2006 Rapanos/Carbell de0131ons by the Umted States
- Sﬁpfeme Court, the EPA and Corps of Engmeers.scrambled to produce their Tules and
- 1nterpretat10n for the ﬁeld agents to follow resultmg in the 2007 Guidance which was
i ﬁnahzed in December 2008 Guldance and the new Jurisdictional Determination Form
Guidebook.

‘Once the preliminary or ﬁhal “approved” jurisdictional -

determination is made, the property, project and the extent of impacts to the regulated



area can be evaluated to 'detérmine what type of permit may- be .neceésary and what
- process will be followed.
The cbsfs and budgef. for the .project musf take these twists and
turns into account during.thé'planniﬂg stages.
(1) It ‘you _deterrniné that wetlands will be impacted and there is
a need to ﬁll wétlands, you wil‘l need to apply for a CWA ‘§ 404 Corps of Engilne'ers
Permit. Depending on siée and other factors, you may need an indivi'dual. permit, a
general permit or a Nafioﬁwidé permit suéh as a Nationwide permit 18. All permits
(ffprojects”) must also Have a CWA §401 Wat;:r quali’ty éonsisteﬁcy cgrtiﬁéeiﬁdn from the
Alabama Department of Enyiromﬁental'ManagEment (ADEM); and if ‘in the C_oést‘al
: zbné, a coastal pro.gram consisteﬁéy éertiﬁcaﬁon from ADEM |
. (2) anstél_and other waterfront.prdpertieé need é CWA § 404
to address wetlands, or a Rivers and ‘Harbo‘rs. Act (RﬁA) § 10 permit to address
.obétrqctions to:navigation from the ’Co'rp..s as well as approval (;f .other agerilciies, suqh as:
o USFWS-16 USC § 1531 (Endangered Species)
— ADEM —401/coastal program consistency
- Cultural - SHPO
"— ADCNR —fisheries/streams -
- ' - state waters/piers/excavation v
submerged lands lease (:iparian easement).
(b) _Mi‘tig‘ation. 1s mitigation aya'ilable?i Is there a Mitigation Bank m
| the watershed or 'prdximity such as the Wetlands Sohvl_tiqns Mitigation Bank in Lilliein, s

Alabama? What type of mitigation credits are available and what is the cost?"

() Contract Provisions. - What provisions should your contract

contain?
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Purchase/Sales Contract.

Development Contract.

- Consultant/Wetland determination/permitting Contract. -

Mitigation Bank Agreements‘and Certificates.

Prior History / Existing Permits.

(D
2

~.03)

Prior permit histOry/violations/rejections.
Existing permits should be transferred. _

Prior jurisdictional determinations, functional changes.

In the event, pérm'it_ applications are to be denied or are denied:

RO
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) 'COrpS- appeal procedures.

State administrative appeal procédures.
a) permits/administrat_ion.
b) Coastal Zohe_/NOAA/Dept. of Commerce.

State variance procedures.



B. - Due Dlllgence/Basehne Information Regardmg Wetlands and Natural
Resources Issues and Regulations.

The economy, world politics and the growing environmental disasters create
i addiﬁonal challenges to real estate, wetlands and waterfront dévelépmcnt. Due diligencle’ '
‘these days must include much more than‘the -ﬁistory and present} c‘ondiﬁon of the property
" and sUnoﬁnding prbperties. It now- should include the permitting, cleanup pfocedures,
mitigation requirements and other matters that are requlred to put the property in a
saleable condition whlle recognizing and mmlmlzlng adverse impacts of natural
‘resources.

Dévelopers landowners 1ndustry ‘and govemmental officials must be aware of the ‘.
locai state and federal env1r0nmental issues, including the i Increasing demands fér water
aﬁd protectlon of _natﬁraliresources that contlnu:e to evolve and. dlrec-tly 1nvolVe the.
“natural, practi‘cable,- economical and operational aspects of subdivisidn.aﬁd comrherci-iél
dev’elqpment. All a;pects .of development and the devel‘opme-nt'site are now affe‘cted by
: "s‘ome pérmit issue or regulation that focuses on land use, envi;onfnenfal, :.health or saféty ,
concerns. There are also cost, liability and complianéé consi-defaﬁons‘ aésdéiatéd IWith.or '
‘v‘v.hi.ch must be éxamined.'fpr éaﬁh subdivisibn and cognmércial ‘devel(‘)[‘)‘rrient’.'

- All subdivision and commercial develppfnent and land use invol've‘-orA affect
pnvifonmental resources including water quantiiy and quality, as well a_sair-qu'ality,in
some way, either by use, right, or impaét. Historiéaliy, we have _addresséd the rights to
iland use by comrﬁon léw principals, by statutory restfictions and by infréstructure .
limitationsL Permitting and transactional due diligeﬁce must' include é (':omprehenSive

~ analysis and review of the surface and subsurface conditions for each project. The



éarbon footprint and impécts on climate chan’gé will also be growing.areas of concern.
Attention must be gchn to identify and evaluafe the _‘éomplex legal and regulatofy matters
of land ﬁse-'law that will or may affect evac;h project. As paﬁ_of the developmeht due
_ diligence, establiShment of the baseline conditioné of fhe target pfoperty as well as the
surrounding propeﬁy 1S necessary: |

You .should' pay attention to the physical, natural, historical and regﬁlatory
- characteristics éf each proposed development site, -as well as sqrrounding sites. The
'cor‘ldit'ions‘ are dé_términ'ed. by reviewing the site, the lqéai and regulvatory recérds of the
| site, the records of the landowner and the ééMunity. AAH information gathered will heip -
establish the existing coﬁditiOns, capacities and requirements of ‘the property. - The
A _baseline 1s one of the most important paﬁs Gf ‘the; 'iﬁitial inVestiggtion;for considering thé
Cdsts wiﬁch will be associated with the acquisition, the use and the de\./élopment of the
property. | |

Some of the matters to examine include:

.1.‘. v Geographv/Geologv; The p.hy'sical.a:nd nafurél conditioﬁs of the surface
and Subsurfac_e' of the site .a'nd surrounding sites shéuld be Vréyiéwed to determine the
_ »foHowi‘ng conditions:

’ (@ topography, drainage;
(b) ~ flood qonditio.ns/history and flood zqhe.requifemehts;
(c) soil conditions, erosiyity, slope, vege_tation;‘
@ . locafion of an-ter,v |

6)) waterways, streams and stream types;



(i)  wetlands (quality/character of those wetlends); . |
(iii) groundwater;
@iv) urilities;
W) disposal/treatrrrent;
'(vi)_ ﬂowrates;
(e) - " conditions of soil and Water (surfa’c'e.and subsurface);
(f) existénce of hazardous, toxic or regulated conditions such as wasfe
'disposal deposirs, or spills, existen'ce of USTs, existerlce of wetlands, endangered species,
= hi'étorical properties, sink hoies, wells, USTs, ﬁoodplain, sewage t‘reatment/dispesal; |
_(g) | ‘ condition and evailability _of access '_(to rhe.sire, any water eurface,
any water source);
| -~ (h) pa__st and preserrt eo'nditiori/use of the surface and s_ubsurface of the
site and 'surrounding properties- (existing Qﬁerafions? condition of buildings, 1ocation 1n .
rural areas, industrial, 'Vacant, ilnimproved); and
_‘(i) | ge(_)“logy,:hydrogeology, grodndw_ater bﬂ‘ow' and recharge _sou_rces.v .. '

2. ExiSﬁng Land Use and Water Regulations.

(@)  state/federal statutes/regulations;
(b) .lo.cal building codes', zoning }r‘estrictions and‘ planning and other-
local ordirrances; -
| (c) health and. sé.fety regulations; _
| d epecial or conservatiori distﬁcts/locations, watershed districts,

hisforical/archeological sites; and -



(e) flood ordinancés.
-~ 3. | Sufrounding,Conditions.

(a) past and existing land uses;
(b) demand for and availability of water;
(c) . economic, p.ractical‘and Soqial character of nei,ghborhood;

- (d)  surface and _subsurfacé drainage; |

‘ .(e) location of waterways, watér Wells, disﬁésal activities; an_d,
® exiéﬁng air and water quélity.

4. Utilitiéé and Resources;
. taj ‘what are a\;ailéb_le utilities;
‘ (.b) traﬁspdrtat_ion routes/reqﬁirements, | pipeline, rail, highway,

“waterways, air;

©).

water use, sourcgs, treatment-facilities;_
(d) diécharge/treétment facilities;_ gnd
(o) -l.disﬁosal:-facilities. »'
5. . | 'Cbﬁlmunitv Relations.
(@) neighbors, environmental justice;
(b)  existing 6rganizaﬁons;
| _{c) regulatory’ agencies;
(&) local gbvemme'nﬁ and
(e) _existing businesscs.
6. Environmentally Sensitive Areas.
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Eﬁvironmeﬂtally_ Sensitive Areas (ESAs) havé been described to include aimos_tv
any tyi)_e of regulated or recognized natﬁral resource, and is often a coﬁvenient_ phrase
used to emphasize target areas for bfote’cﬁon, inc'luding équatic resources.

'ESAs have been described to include: |

(a) 'essential habitat for thréatenéd and eridéngered species;

(b) wetlands, streams and other aquatic resources_ of national

» importanqe;

(é) scientifically reCOgnize& rare ecological comunities; :

(d) - steep slopes;

(e) flood prone éfeas§

® riparian habitats and conidors;-

(g)  fisheries and wildlife habitat;

(h) hafdwobd boftoniland habitats; _

(i)  coastal areas, dunes andbamer islands; and

()] hiStoric and | cu_ltural  properties (although ‘ﬂot . r_leceséarily
. ""'environ'mental”). | h :

This list is by no means exhaqstive ahd'sﬁch ESAs méy also be ihcluded .in
another description pertaining té) a particular program, ordinance, r_egﬁlatio.n‘ or .statute. '
For example: | |
(a) ~' Linear projects or pii)elines reguléted by the Ofﬁce of Pipeline
- Safety and the U.S. Departmént of T ransportation,’ Research and .Special Programs

| Admihi_stration are now required by final rule codified in 49 CFR Part 195 to consider the
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‘ effects of-é hazardous~1idliid pipeline release on drinking water and eéological areas
~ which the regulations refer to as “Unusually Sensitive Aréas” (“ﬁSA”).

USAs include:

(1) - drinking water resources; |

(ii) sole source aquifer recharge area;

(i) - ecological._r.esbuvrcés such as a multi-species vavssemblage
area;

| (iv) -migrating bird concentration area; and '
%) an area containing ifnperi’led species.

(b)  Clean Water Act. -

Reciuir’emenfs of the Clean Water Aét (“CWA”)_ § 404 refer I.to‘“‘watérs'of.' the
_ United States” (33 .CFR § 328) which includes wétlands,_ mudflats, etc. The CWA §
v404(b)(.1.) guidéiinc_:s r_efér to -Wetlands as “Special Aquat'ic'_S-ites” (40 CFR § 230.3). The
U..S. Amly} Corps of Engiheers during the CWA § 404 perrh,it applicétionvprocess must
consider other sensiti;/e areas' and coﬁsuit with other agencies thét-ex_ercise' jﬁﬁsdiction
' over_' :sensitive. -areas 'such as eric_langered' and. thre?atened S_pecies and their habitat |
. (USFWS), historic and cultuxal_sites' (SHPO), coastal resources (ADEM and NOAA), and .
ﬁsh anci wildlife species and theix; habitats (USFWS, NMFS, ax.ldv ADCNR). |
By a 1992 Memorandum of Agreement.bétizveen EPA and the Corps, EPA 'm-ay
request elevation of permit cbnsideratiqns for significant irﬁpacts to “aquatic resources of A.

national importance” or “ARNIL”
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" C. ~ Wetland Permitting/Approvals.

1. General
Though not an éxﬁauétive list, sofne of the permits and approvals you may be |
req_uired to obtain for ény land disturbance and cievelopment include:
B (@)  Wetlands.
(1) Clean Water Act § 404, dredge and fill permit (individual
permit), or anyvone of several Nétionwidc or general permits.
(i)  Clean Water Act § 401 and ADEM. Admin. Regulation
§ 33‘5'-6,-1, water qliality consistency 'certi.ﬁ»cvation. | |
| (i) Coastal Zone Mana’gement Act and ADEM Admiﬁ.
Regﬁlatioﬁs, § 335-8—1, coastal zone progra_fn conéistency certiﬁcafcion. |
(v) Archaeologiéal/lﬁstoric pfo;ﬁerti_es study.' '
W) Wildlife/endangéfed and threatened species study.
: (vij Wétlan& délineation,- WRAP analysis, fniﬁgatibn plaﬁ.' ' _,
(vii) Stréam ir’n'pact. study, anedyéisan_d mitigation proposal.
.(v~iii) If road reqﬁirements, wetland approvals ftém plaﬁning or
building departments. . _ | | | -
: (ix) If financing, may héve to address other matteré.'

(b) ' Landclearing/Construction Site. - .

(1) - Clean Water Act § 402 (NPDES) and § 319; ADEM

Admin. Regulation Rule § 335-6-12 “Construction Site Stormwater/Erosion Co‘ntrol,”'
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and New ADEM general permit for Construction Sites, ALR 100000, effective April 1,
12011

(i) | Local landclearing approvals.

(iiij Compliance with ﬂobd prevention ordinances.

© Archaedlo,qicaI/Cultural/Historic Properties.

() . Study-— Phase I/Phase II.

(ii) Excavation/preservation (SHPO).

(d)  Threatened and Endangered Species.
() Qnsite 'inspectiofl and study.
(i)  Endangered Species Act 16 USC 153 1,
() BSA § 10 Incidental Take permit. |
" (2) ESA § 7- Consultatlon with USFWS/blologlcal |
assesément (apphcant) and blologlcal 0p1mon (USF WS)
(1A1i) ADEM Coastal Regulations-species brotectidn.' |
| (i?) ADCNR - State pr.otected species.
© Food
»A(i') . Flbod I'nsuranée Rate Mapé,. amendments — chénges
(i)  Flood cla551ﬁcat10ns location of ﬂoodlng, flood zones.
_ (iii) | Bu11d1ng 11m1tat10ns/elevat10n certificate and height '
requiremenfs.‘ , | | | |
-(iv) AObstruc’tions — no rise certification.

(v)  Stormwater retention/detention requirements.

14



(vi)  Insurance/financing.

2.  Wetland Permitting.

(@  Wetland DelineétiOnIJurisdictional Determination .

The CWA § 404 (33 USC § 1344) prohibits the dlscharge of
_ .dredged matenal and the dlscharge of fill material to waters of the United States without
a permit. Prior to submlttmg a permit application or proceeding with any type of land
disturbing activity pursuant to a general or nationwide.permit, you sheuld determine the
existence and extent of wetlands by obtaining (1) a wetlanci deliheatien (preferably by a
qualified consultant), .(.2) survey of the delineated areas, (3) submit t‘he delineation for
_ veriﬁcati_on by the Corps of Engineers,: and (4) oﬁtain a ‘writt.'en wetlahd jurisdictional
determitlatiort .by the Corps of 'Engi'r-leers or a nonjur'isdict'ioﬁal. determination that no"
o juﬁsdictional We'tlgnds exiet. Ttle prOCedutes and ,c‘riterita‘for this part of the process novsf
. : is subject to new rules anti procedures gliidance 'stlch as: | |
| | Junsdlctlonal Determmatlon forms and Instructional
Guidebook.
November, 2010 Reglonal Supplement to the 1987 Wetland

- Delineation Manual.
- The appropriate “Guidance” ' regarding wetland jurisdiction.

(b) Analysis bf Impacts/Alternatives:
The project site’s 'impacté to aQUatic resources must then be
" reviewed by the Corps- and ot‘-her ageneies inchiding' EPA, USFWS NOAA, ADEM

_ ‘Alabama State Port . Authonty As requlred by the Clean Water Act § 404(b)(1)

‘ guldelmes at 33 CFR 230, as number of resource considerations must be exammed o

including whether there are any altematlves to the proposed activity. If “waters of the
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United States” (as the ph‘rése is defined in 33 CFR 328.3) must be filled as a pbrocess of
the develdpment,. (1) reasoﬁablg, practicable alternatives must be examined gnd
.analyzed, (2) to the maximum extent pract_icéble, wetlands-must be avoidéd__and -impacts :
mihimized, and (3) if any impaéts or fill are still nec';essary',v the impacted or filled areas
must be mitigated. The Corps of Engineers and in some caSes, the EPA, will review and
investigate the proposed 'acﬁvity pursuant to the requireméﬁts of the National
" Environmental Policy Act (“NEPA”), the CWA § 404(b)(1) guidelines (33 CFR § 230),
and fhe CEQ reguvlationsv found at 40 CFR § 1‘500, and -make an environmental»
_ assessment fo determine the level of impacts and make a detemviina:tion.and “Finding of
No Sigﬁiﬁpant Tmpacts” (“FONSI”), or require further study, and an “Enviropmental

Impact Study”(“EIS™). |
. This AItemative Analysis, thdugﬁ ‘only one aspect of the review and permitting .

process, is certainly one of the most important and challenging to the prbposed activity.

(é) CWAAS 401 ‘Waterb Oualit_v/ Coéstal- R'esources.

.Th’e development b'roj ect will alsé have an impact 6n watér qualify '
_ | (CWA § 401) requiring ADEM’S wafgr quality consistency certiﬁ;:ation, ‘and if located in .
‘the coasfal zone, it will _also_havc an iméac't‘ on the coastél resqufces requiring a review
and costai prégram and consister}éy c;ert_iﬁcatioh from ADEM.

| () ‘Permit ADblicaﬁon.

Once the application is submitted with all required information, the

_Corps of Engineers issues a public notice that is provided to the interested public and
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.other individuals and entities, as well as other federal and state agencies with whom
consultation obligations exist by regulation such as:
U. S. Fish & Wildlife Service

State Historic Preservation Officer ,

Alabama Department of Conservation and Natural Resources

Alabama State Port Authonty

U. S. Coast Guard

National Marine Fisheries Service

Alabama Department of Environmental Management

- Environmental Protection Agency and others.

During the public notice period, normally 30 days, comments will be elicited and
~ submitted: The District Engineer will then determine if cause exists to hold a public
‘hearing,- and an environmental assessment (“EA”) will be made to determine the
cnv1ronmental 1mpacts During the EA review' numerous ériteria are considered as
~ outlined by NEPA and the CWA § 404(b)(1) guldehnes ‘The review period can. be quite

© resource mtenswe and tlme ‘consuming. An env1ronmenta1 1mpact study may be

necessary,_and if not, a finding of no signiﬁcant impact will be made.

3. J urisdiétional Imp!icatipns From SWANCC and Rapanbs Decisions.

@) Jurisdiction in Practice.

. Not dll wetiand;s are jnrisdictional and subj ect.io t—he,_prohibitations-
and pe'rmitting.reqniren‘l-ents of 'vthe Clean Water Acf § 404. Most of thd covnt_rovers.y haﬁ
- géntefed on the issue of jurisdictioh. | | |

* Before proceedi_ng' with any development, it is suggestcd’ that the target property
be investigated to determine if any- wetlands or other sensitive areas ‘exist, and if so,
-ﬁxrtherlinvestigation, is needed to determine if the wetlands are subject to the Corps of

Engineers and EPA’s fegulatdgy jnrisdiction.
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If a consultant finds that the wetlands are not jurisdictional, it is further suggested |
that you obtain 2 “nonjurisdictional” detennination or concurrence from the Corps of
vEngineers and EPA (if appropriate). |

If your consultant ﬁnds that the wetlands are jurisdictional, you can proceed" to
‘ reduest a jurisdictional determination by the Corps of Engineers and EPA (see 2008)
Jurisdictional Deterrnmat1on Form Instructlonal Guidebook, Regulatory Guldance Letter
‘ (RGL) 07-01 and Regulatory Guidance Letter (RGL) 08-02. |
| The Guidebook_ is 'not a regulatlon but in practice it rnust be nsed (as amended
. from _time- to time), and thev procedures set out must be used on the Jurisdictional
Deterrnination Form.

.(ii) SWANCC ( 2001) Isolated Intrastate Wetlands.

The Solid Waste Authontv of Northern Cook Countv vs. U. S.

.' Army Corps of Engineers, 531 U.S. 159 (2001) (“SWANCC “), decision has caused some

practltloners to argue for a very narrow interpretation of the CWA § 404 Jurrsdlctmn
Prror to SWANCC the Jur1sdxct10nal ‘boundaries of the Clean Water Act
: ﬁog_ressrv_ely expanded towards including essentially all of the waters of the United
* States (or if we want- to be more informal — ‘_‘eve'r_y. ditch and puddle in the conntry” in
place of “essentially all of the 'waters.’..”). (33 C.FR. 328; 40 C.F.R.'§ '12.2) including -

navigable waters, tributaries, adjacent wetlands, United States v. Riverside Bayview ’

~ Homes, 474 US. -121, 16 E.L.R._ 20086 (1985),' and iSolated intrastate wetlands and

waters. The Corps relied on Congress’s power under the Commerce Clause of the United

. States Constitution (U.S. CONST. art. I cl. VIII) to justify its .expansive definition .of

18



“waters of the United St-ates."’ Under the so-called “Migratdi'y Bird,Rule,” waters that
are, should, or would be used as habitat for migratoryv bi‘rds_' which cross state lines are .
“waters of the United Stétes” (or were pre-SWANCC) subject to ﬂie Clean Water Act
Section 404 jurisdiction. This was not usually a rule and was not advertized or noticed
undei any rule-making procedure or authority.

The Migratory_ Bird Rule found its way into the p'reambie of the regulations in
1986 with the following language: |

“Waters of the United States . . . also include the following
waters: '

-a. ~ waters which are orv would be used as'hab'i'tat
for birds protected by Migratory Bll‘d
Treatles or :

.b. which. are or would be used as habitat by
- other migratory birds which cross state lines;
‘or - o

¢. - which or would be used as habitat for :
' endangered species; or

'd..  used to irrigate crops sold in interstate
. commerce.”

51 Fed. Reg. 41208, 41217 (Nov. 13, 1986).

The Rule -was rejected in the Fourth Circuit in Tabb Lakes, Ltd. v. United States,

715 F. Supp. 726 (E.D. Va. 1988) aﬁ”d 885 F.2d 866 (4™ Cir. 1989), and the Seventh

Circuit in Hoffman Homes, Inc. v. EPA 975 F.2d 1554 (7th C1r 1992) and Hoffman -

Homes Inc V. EPA, 999 F.2d 256 (7th C1r 1993). However the Seventh Circuit, in

1999, upheld the Rule ( Solid Waste Agency of No. Cooke County v. Corps of Enmneers, ‘

191 F.3d 845 (7tl1 Cir. 1999), as did the Ninth Circuit in 1990 and 1995. See Leslie Salt
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Co. v. United States, 55 F.3d 1388 (9™ Cir. 1995); and Leslie Salt Co. v. United States,

896 F.2d 354 (9th Cir. 1990).
Finally, the United States Supreme Court during the appeal from the Seventh

Circurt Court opinion in Solid Waste Agency of No. ‘Cooke County v. Corps of

Engineers, 531 U.S. 159 (2001), the SWANCC decision, held that the Corps of ’Engineers_
overextended Section 404 jurisdictiorl beyond the Co‘ngressional author'ity. The -
Migratory Bird Rule was, therefore, invalidated.

| The Plaintiff in SWANCC was, a consortium of twenty-three suburbarr Chicago
eities' that forrned a corpor_ation to lrandle their solid waste disposal. The group

purchased 533 acres -of an old gravel pit- to develop.a landﬁl'l The p1t held water

| ‘seasonably and was visited from time to time by mrgratory brrds The 31te was also in o

close proxlmlty to another wetland are‘a. which was in close proximity to an establl_shed'
.traditional navigable Water._ The _Corbs of Engineers denied,. after several years, the
- Section 404 pemrit application. The cities _cl'aimed that the Clean Water-Act exterlded
only to traditional n‘avigablewaters and that the Migratory Birdv Rule was not authorized'v
under this traditional deﬁnitiorr.» In addition, the cities argued ‘that the expanded »_
Jurrsdrctlon exceeded Congress broadest const1tut1onal authority to regulate activities
which have a substantral effect on 1nterstate commerce.

The ‘Corps took the opposite position and argued that the Migratory Bird Rule was _
a just'iﬁedv exercise of Congress’s Commerce Clause ,authority‘ which it said included
" more than just tho'se waters directly related to navigation. Siding with the consortiurrl of _.

cities, the Supreme Court found that the Clean Water Act grants jurisdiction only over
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navigable waters in its tratlitiorial sense — waters that_iJvere or had been navigeble n f_ect
- or could reasonably be navigable in fact.

‘The Court ruled that isolateci wetlands may, but do not necessarily, affect
interstate commerce. The Clean Water Aet jurisdiction, arguably, only extends to these
-waters, navigable waters, that clearly have been indicated by Congress. While it has been
‘argued that SWANNC wa"_s'a very narrow opinion irivalidating the Migrating Bird Rule; .
in fact, the Court addressed adjacency SIipporting the RiVerside' Bayview opinion .and
introducing ,“Signiﬁcarit Nexus” as é standard. |

It now appears that eacii court is wrestling '. with its api)licatidn te hydrology,
\ivhether waters are édj%icent to wetlands, and whether there ‘is_‘a mgmﬁcant nexus to
navigable watters-. : The Fourth Circuit Court of .Appeals has held lwetll';ind_s with-

~hydrologic connecti‘ori_s to non-navigable or intermittent tributaries of navigable waters to

be jurisdicti_o_nai. ‘United States v. Interstate General Co., 152 F. Sui)p. 2d 843 (D. Md.

) 2001), -aﬁ’d, 39 F. Appx. 870 (4™ Cir. 2002); Headwaters, Inc. v. Taient Irrigation

~ District, 243 F.3d 526 (9th Cir. 200‘.1'). See also United States v. Eidson, 108 F. 3d 1336

St Cir. 1997 — pre;SWANCC'). Others have interpreted SWANCC to extend the C'orps’

Section 404 ]urisdlctlon only to wetlands that are “adjacen ” to nav1gable waters Rice v.

Harken Exploratlon Co., 250 F.3d 246 (5th Cir. 2001) and United States v. Newdunn
Assoc., 195 F. Supp. 2d 751 (ED Va. 2002)

In Rice v. Harken Exploration Co., 250 F. 3d 264 (5th Cir. 2001) the Court held

| that the Clean Water Act jurisdiction extends only to a body of water that is actually

navigable and adjacent to an open body of water.
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An excellent article you should review is-“Can SWANCC be Right For a NeW '
Look at the Legislative Hlstory of the Clean Water Act ” by Virginia ‘S. Albrecht and
| Stephen M Nlckelsburg, 32 ELR. 11042, Sept 2002. -

Other appellate courts since SWANCC have_ruled' that SWANCC shodld be read |
: narrowly: interpreting the CWA as striking down the migratory bird rule only, and not as -

-an attempt to construe navigable waters. See U. S. v. Deaton, 332 F.3d 698 (4“-1 Cir.

2003). However,-the Deaton court did state the -Corpsv had jurisdiction to look at the
whole tributary system including manmade ditches and culverts which extend for miles

before entering the Chesapeake Bay.

In Treac_y- V. Newdlinn Associates;‘ LLP, 344' F.2d 407 (4™ Cir. 2003),. the comt
held that. the Corps had Jurisdiction over' wetlands that -a're "“adjacent”' to traditional
| _navrgable waters -pursuant to 33 CFR § 328. 3(a) and that had a surface hydrologic
connection through a series of natural and manmade waterways and ditches, even those
that crossed, under an mterstate highvstay to trad1t10na1~nav1gab1e waters 2.4 miles from

the wetlands.'

“In U. S. v. Jones, 267 F.Supp.2d (MD ‘Ga. 2003), the court found defendant
liable for nnpermitted discharges to navigable waters from the migration of oil spilled
© into a storm drain that connected to a tributary of a navigable stream. The court held the

defendant liable imder the Clean Water Act. As support the courtcited United States v.

‘ Erdson 108 F.3d 1336 (1 1“' C1r 1997) (pre—SWANCC) that found that a storm dralnage
ditch system was a tnbutary because the ditch emptred into a canal and eventually into

| Tampa Bay, a navigable water.
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(i11) 'Rapahos/Carabell (2006).

In 2006, the Supreme Court in Rapanos v._United States, 126 S. Ct. 2208 (2006)

and in Carabe "" Umted States, 126 S. Ct. 2208 (2006) addressed ]unsdlctlon of the
" CWA §404 to wetlands that were adJ acent to or had a surface hydrologlcal connection to
a traditional navigahle water. The Rapanos decision overturned the Sixth Circuit Court
of Appeals which ruled that non;jurisdiction wetlands connected to navigahle waters only '
by streams and ditches that- did not have a continuous flow were “adjacent to” .navigable
waters and therefore jurisdictional. i
The Supreme_Court issued a split decision (4-'4—1) with 4 -Justices led by Chief
Justice Scalia, the plurality, deciding that (1) Clean Water Act jurisdiction only extended
to “relatively permanent, standlng or _ﬂowing bodies of water” and not to -interm.itte'nt or |
ephemeral strearhs; and that .(2-') there must be a continuous surface connection‘ between
the wetland and navigable waters For the‘decision to overturn the Sixth Circuit, a tifth
Justrce Justlce Kennedy, voted separately Wlth the plurahty, addmg that there must be a
“significant nexus” between a wetland connected to a nav1gab1e water by a non-naVIgable
}water-v_vay, and when adjacent to a navigable in fact waterway, jurisdiction can be shown
by a “reasonable~tnference if ecological connectiOn.” For the t_u{o years after the‘.R.ap‘anos
decision, various courts followed the | plurality in some cases and Justice Kennedy’s
, signiﬁcant nexus in others. |
The Corps meanwhrle refused to process Jurlsdrctronal requests until “guldance >
‘ 1ssued in 2007 was- ﬁnahzed in December 2008. As such, consultants made demsrons :

during the gap period 2006-2008 regardmg wetland jurisdiction, and applicants either
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delayed projects waiting on the government or proceeded without formal Corps approval
on jurisdictional determinations “at their risk.”
An extensive guidance document, Jurisdictional Determination Form Instruction

Guidebook, can be found at

' httpf//WWw.USACE.Annv.mil/cw/cecwo/Reg’/cwa guidé/cw.a guide.htm.  The Guide
" Book provides a jurisdictional checklist of hydrological factors, ecological features and
~ other items to evaluate the site for significant nexus, and a list of .geographical features

which do not meet jurisdictional criteria. The jurisdictional form also provides a template

~ to use.

Itis ‘inte,res:ting to note that the Supreme Court. in SWAN C_C'anci agﬁin in Rapanos
, ,su‘ggested that C@ngréss intended the Clean" Water Act fo vbé .limited. to 'appligatioh. o
Rather than ar'r}en-ding' the regul_.atipns‘ to adaress juriSdictiQ_ri_as .éuggégted by Chief
Justice Roberts in Rapanos, the Cori)s»'of Engin¢ers and EPA ha\'./e. issued a series of
} .I.lorir'egu_latéry in_terpreta.tionsv-and “guidance”. |
. Jamiar.y 15, 2003 Joint. vMemOr_and_u'm providing cla:rifyihg guidaﬁéé on
SWANC, 68 Fed. Reg. 1991,1995.
e Draft Guidance 2007 — Fi'naliized December 2, 2008, “Clean Water Act
- Juriédiction following the U.S. Supreme Court’s Decision (73 Fed‘..Reg. 19594, A
April 10, 2008 and 33 CFR pat 332) | |
e RGL 07-01 “Practices_for Documenting Juxisdiction under Section 9 & 10
of the RHA of 1899 and Section 404 of the CWA”

e  RGL 08-02 “Jurisdictional Determinations”
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° 2011 DraftGuidance on Identifying Waters Protected by the Clean Water
Act
The intent and purpose of these guidelines appear to be attempts to égain expand
" the reach of the agencies’ jurisdiction.
The 2011 Proposed Guidance issued in draft in April, 2011, when finalized will
* supercede the January 15, 2003 Joint Memoraﬁdum (68 Fed. Reg. 1991, 1995) which
prov1ded “clarifying gu1dance on SWANCC, the 2007 draft Guldance on Rapanos and
~ the 2008 Joint Guldance memo on Rapanos.
The agencie_s have again opted to forgo rulema'king in ‘favor .of more subtle
| jliliriisdictional-expansion using revised gu’idanée.

“This draft guldance document is intended to descrlbe for agency field

staff the agencies’ current understandlngs it is not a rule and hence it is

not binding and lacks force of law ” -

“The proposed [201 1] guldance is consistent with the principles

established by the Supreme Court cases and is supported by the agencies

scientific understanding of how - waterbodles and watershed’s function.”

76 Fed. Reg. 24479 (May 2, 2011).

There are distinct differences 'bet'ween the 2008 “Guidance” and the 2011 |
Guidanc_é. The 2008 Guidance focused on the criteria that WOuld, satisfy the Rapanos
plurahty and J ustice Kennedy’ “significant nexus.”

The Guidance provides

“A significant nexus analysis will assess the flow characteriétlcs and.
functions of the tributory itself and the functions performed by any
wetlands adjacent to the tributary to determine of they significantly affect
the chemical, ,physwal and biological integrity of downstream traditional
navigable waters.” The guidance also provides details as to what.

hydrologic and ecologic factors will be considered in the significant
nexus determmatlon The hydrologlc factors listed are: volume, duration,
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and frequency of flow; proximity to the traditional navigable water; size -
of the watershed, average annual rainfall; and average annual winter
snow pack. The ecological factors listed are: potential of tributaries to
carry pollutants and flood waters -to traditional navigable waters,
provision of aquatic habitat that supports a traditional navigable water,
potential of wetlands to trap and filter pollutants or store flood waters,
and maintenance of water quality in traditional navigable water. The
guidance describes certain considered geographic features which are
generally not jurisdictional waters: swales or erosional features and
ditches excavated wholly in and draining only uplands and that do not
carry a relativity permanent ﬂow of water.

The proposed 2011 Guidance w1_ll 51gn1ﬁcahtly expa'ndh'the' jurisdictioh over
waters of the United States under éll CWA progtams that use that term including Sections‘
303 (TMDL) and water quality standards, 'Sec.ti.on 311 oil .spill program, .'Section 401
.stétes wa_ter qual_-ity certification process, Se’etion 402 NPDES, and Section 404. The
‘2008— Guidanoe addresSec.it Seotioh '404 only. In ‘addition the 20>11 Guidance' hOW

~addresses the “other waters” described in EPA’s regulations 40 CFR 230. 3(s)(3) and the

o ,Corps of Engmeers regulatlons 33 CFR 328 3(@)(3).

4, CWA § 404(H) Exemptlons

The Clean Water Act Section 404(%), 33 USC§ 1334(%), exempts cert_ati-n
activities from the .permitting ptoeess. These'inc-lude ongoihg and normai farming,
- ranching and silvicultural operations. . | |

For purposes of development, normally a site must be cleared, graded; and have a
good road system. : |

If the property is forested and has had a history of forestry tmprovements
‘dltchmg, forest roads, stream crossings, penodlc and “normal” ongomg tlmber harvests

and site preparatlon activity, the continu_ation of such forestry or silvicultural activities

26



should qﬁalify as exompt activities. Ho‘_wever, if the activities are associated with land_
clearing, timbering and road work in pfepafation for the development, the timber and
road work.fn_Wetland areas may not qualify for the exemption, may be considered nenv '
octivity which _would-then_ be r.ecaptured. by the statute and require a permit prior to
conducting the operations. -

Developers. nre_ advised to request a determination of exemptv status prior to
prooeéding under the assumption and claim of the silvicultufai exemption.

If the. oxemption does vapply, the 'develope‘:r must follow federal and state
- requirements for forestry best management nfactices. |
If ‘ located within a munioipality, city ordinances relating to land disturbance,‘ trees

. and buffers should also be consnlte_d.

5.  Water Quality ConSistencv. |
Tb’é CWA § 401 and Corps regulations_33 CFR § 320.4(d) require state agenoi'es .
(ADEM) to reViow federal permit applications and determine bif the disoharges to state
waters will comn_l_};. with state water q_nality standards established under CWA § 303 énd
. ;ce‘rtify consistonoy with those standards. The CWA. § 404 b’ermit applicotion used in the
Mobile Di_strictb Corps of Engineers .is a joint Corps/ADEM application but fhebvs}atver
quality certiﬁcafidn _process usuélly does not begin until all aspects and jinfonnation are
submitted to the Corps and the Corps then »formally réqueSts the oertiﬁcation.
- The ADEM water qnality regulntions aro found at ADEM Admin. Regulations §
335-6-6. The reouiremenfs for obtaining the certification are found at 33 CFR §

320.4(d).
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6
In the 'event that the _slubdivision" orany part thereof is loeated in the coastal zone .'
or -area deﬁﬁed' by ADEM in ADEM Admin. Regulations § 335-8-1 the Corps must = -
notify . ADEM and obtaln a certification from the appllcant that the proposed activities
4_ comply with ADEM’s coastal zone management program (called the Alabama Coastal
- Area Management Plan or.ACAMP) (1999)’ and ADEM concurs with the certification.

Normally, the water quality certification and coastal concurrence_- occur at the same time

| (d) Water quality. Applications for permits for activities

which may adversely affect the quality of waters of the
United States will be evaluated for comphance with
apphcable effluent limitations and water quality standards,
during the construction and subsequent operation of the
proposed activity. The evaluation should include the
consideration of both point. and non-point sources of
pollution. It should be noted, however, that the Clean
Water Act assigns responsibility for control of non-point
sources of pollution to the states. Certification of
compliance with applicable effluent limitations and water
quality standards required under provisions of section 401
of the clean Water Act will be considered conclusive with
respect to water quality considerations unless the Regional -
Administrator, Environmental Protection Agency (EPA),
advises. of other water quality aspects to be taken into

cons1derat10n _

_ Coastal Zone Management Program Consistencv Certification.

in the same response letter from ADEM.

Iri_addition, ADEM will submit conditions to be included as part of the § 404

- permit if and wheri issued by the Corps.

The requirements for the Corps’ consideration of coastal impacts is found at 33"

CFR § 320.4(h).

7.

Mitigation of Wetland and Stream Impacts.
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@ | Wetlands Impacts — As part of the CWA § 404 permit application
.pro_cess, the applicant must reduce impacts to wetla‘rlds and other aquatic sites to the
o ‘greatest extent practicable and must do so in a sequenced 0rder: first By avoiding wetland
impacts, second by -minimizing the .r_emdining impacts and third by mitigating 'f(:)r‘any
remaining impacts that cannot be avoided or minimized. |

The per'mit_willv not be ﬁnally precessed until an acceptable mitigation
| plan has been submitted. Mitigation may be aecornplished.by (i).restoration of existing
: .wetlavnds on or off the project site, (2).-enhancemer.1t. ef Wetlands on or off the project site, -
(3)‘creation of wetlar_rds_, (4)‘preservatron, er %) a cornbinatie_ir of these. App_licent_s may
4 «also propose the use ef mitigaﬁon banks and in-lieu-fee projects.” There :have be'en
- several interagency memoranda and guidance dddressmg mltlgetlon The most recent :
regulatrons have been issued by the Corp and EPA in early 2008 that consohdates and
restates the preferred options ‘available with the 1ntent to promote greater con51stency,
predlctabrhty and ecologlcal success of rrrltlgatlorl projects.  See. Comp ensatog[ ’

- Mitigation for Losses to Aquatlc Resources 73 Fed. Reg 19, 594 (Aprrl 10, 2008) which

1is codified at 33‘ CFR § 32_5 and 40 CFR § 230.
‘The new regulations now put more focus on the use of mitigafion banks
. ahd in lieu fee programs over permittee reSporxsrble plans. The permittee should now
‘look et (1) mitigatron banks, (2) in lieu.fee” programs, 3) permittee responsible rrritigation.
-dsing a Watershed approach onsite and in krnd, or (4) offsite and out-of-kind mitigation in -

this hierarehical order.
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For the developer, having the right people, iﬁcluding wetland conshitants, ,
iegal advisérs and ¢hginéers, will insure a timely and succéssful project and will avoid
C'ostly delayé, pénalties, lost sales, etc. Mitigation for impécts to wetlands also must -
include ciualiﬁcation_and quantification of functional values. Thé Mobile District Corps

_of Engineers has adopted an objective functional process déveloped by the South Florida |
‘Water Management District, the “Wetlaﬁd Rapid Asséssmént Procedure” or “WRAP” for o
evaiuating and scoring the functional quality‘values of wetlands as low, medium or high
for mitigatioﬂ purposes.

(ii) Stream Impacts — CWA. § 404 jurisdiction also extends to certain

streams. There are several categories of streams distinguished by the prevalence and
duration of water.

Perennial -  streams that flow water'mos,t of the time in most
years '

Intermittent — streams that flow water part of the time in most
years and have a defined stream channel .

| Ephemerél - streahis that flow watér in fespérise to heavy rainfalls

-C‘o'rps jurisdict_io’n and fesul_ting fequirements for mitigation have charig’ed
by the Supreme Courtruling in Rapanos v. Un‘_ite‘d States, 126 S.»C't. ,2208 (20'06);

The Mobile District Corps of Enginéers requires stfeafns and devel_opment ,
_irﬁpacts to streatﬁs to be evaluated aﬁd miﬁgated using the Standard Opefatihg
' Procedurés for Compensqtor}; Stfeam Mitigation Guidelines.
M’itigatioﬁ for impacts to streams‘dépends on the type of étream, as well as
~ “the upstream and dowﬁstream impacts. PropoSed mitigatioﬁ -_fof stréam impacts must

- address the type, condition, function and area of the aquatic system, as well as meeting '
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the requisite. criteria  for enhancement, restoration, presefvation and control of the

mitigation area.

"813097_6
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Clean Water Act Jurisdiction _
Following the U S. Supreme Court’s Decision
in .
"Rapanos v. United States & Carabell v. United States

'I‘hls memorandum’ provides guldance to EPA regions and U.S. Ammy Corps of
Engineers. [“Corps™] districts implementing the Supreme Court’s decision ‘in the
consolidated cases Rapanos 'v. United States and Carabell v. United States? (herem '
referred to simply as “Rapanos™) Wthl'l address the jurisdiction over waters of the United
States under the Clean Water Act.® The chart below summarizes the key points contained
in this memorandum. This reference tool is not a substitute for the more complete

- discussion of issues and guldance fumlshed throughout the memorandum. o

' Summa-ry of Ke’y Points

_The agencies will assert jurisdiction over the followmg waters.
= - Traditional navigable waters
¢ - Wetlands adjacent to tradltlonal navigable waters " .
~.«  Nom-navigable. trlbutarles of traditional navigable waters that are relatxvely
permanent where the tributaries typically flow. year-round or have contmuous
flow at least seasonally (e.g;, typically three mionths)
. Wetlands that dnrectly abut such tributaries

The agencles will declde jlll‘lSdlcthll over the l'ollowmg waters based on a fact—speclf' ic
"analysis to determine. whether they have a sngmﬁcant riexus with a tradltional navngable
water: - .
* -Non-navigable tnbutarles that are not relatlvely permanent
e  Wetlands adjacent to non—navxgable tributaries that.are not relatively permanent

e  Wetlands adjacent to but. that do not dnrectly abut a relatlvely permanent non-
navrgable tributary C :

The agencies generally will not assert jurlsdlctnon over the followmg featur%’
'~ . e Swalesor erosional features (e.g., gullies, small washes charactenzed by low
‘volume, mfrequent, or short duration flow), ) .
- Ditches (including roadside ditches) excavated wholly in and drammg only
* uplands and that do not carry a relatively permaneat flow of water »

The agencles will apply the sngm(‘ cant nexus standard as follows: -
¢ A significant nexus analysis will assess the flow characteristics and functlons of
the tributary itself and the functions performed by all wetlands adjacent to the
tributary to determine if they significantly affect the chemlcal, physical and
biological integrity of downstream traditional mavigable waters
¢  Significant nexus includes consideration of hydrologic and ecologic factors

! This gmdance incorporates revisions to the EPA/Army Memomndum orgmally nssued on June > 6, 24 2007
after careful consideration of public comments recexved and based on the 2 agencles expenence in
implementing the Rapanos decision.

126 S. Ct. 2208 (2006).
? 33 US.C. §1251 et seq.
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Bz_lckggound '

Congress enacted the Clean Water Act (“CWA” or “the Act”) “to restore and
‘maintain the chemical, physical, and biological integrity of the Nation's waters.” One of
the mechanisms adopted by Congress to achieve that purpose is a prohibition on the
dischargc of any pollutants, including dredged or fill material, into “navigable waters™
except in compliance with other specified sections of the Act® ~ In most cases, this means
- compliance with a permit issued pursuant to CWA §402 or §404. The Act defines the
- term “discharge. of a pollutant” as “any addition of any pollutant to navigable waters from
any point source[,]" and provides that “[tlhe term ‘navigable waters’ means the waters of
the United States, including the territorial seas[,].” 7

... ._In Rapanos, ‘the_Supreme Court addressed where the Federal government can -
- apply the Clean Water Act, specifically by determining whether a wetland or tributary is
a-“water of the United States.” ~The justices issued five separate opinions in Rapanos
(one plurality opinion, two concurring opinions, and two dissenting opinions), with no
 single opinion commanding a majority of the Court. SR

The Rapanos DeciSion

. Four justices, in a_plurality ‘opinion authored. by Justice Scalia, rejected the
argument that the term. “waters of the United States™ is limited to’ only those waters that
are navigable in the ‘traditional sense and their abutting ‘wetlands:® However, the -
Plurality concluded that the agencies’ regulatory. authority should extend. only to
“relatively permanent, standing or continuously flowing bodies of water” connécted to
traditional navigable waters, and to “wetlands  with a continuous sutface connection to”
- such relatively permanent waters.’ : -

- opinion concurring in the judgment vacating and remanding the cases to the Sixth Circuit
Court of Appeals.'® Justice Kennedy agreed with the plurality that the statutory term -
“waters of the United States” extends béyond water bodies that are traditionally
considered navigable.!" Justice Kennedy, however,- found the plurality’s interpretation of
the scope of the CWA to be “inconsistent with the Act’s text, structure, and purpose[,J”
- and he instead presented a different standard for evaluating CWA jurisdiction over
‘wetlands and other water bodies.'? Justice Kennedy concluded that wetlands are “waters

Justice Kennedy did not join the plurality’s opinion but instead. authored an

33US.C. § 1251(a).
33 U.S.C. § 1311(a), §1362(12)(A).
33U.S.C. § 1362(12)(A) o .
33U:S.C. § 1362(7). Seealso 33 CFR. § 328.3(a) and 40 C.F.R. § 230.3(s).
1d. at 2220. ' S
id at2225.27. - ) R .
1 Id. at 2236-52. While Justice Kennedy concurred in the Court’s decision o vacate and remand the
cases to the Sixth Circuit, his basis for remand was limited to the question of “whether the specific
- wetlands at issue possess a significant nexus with navigable waters.” 126 S. Ct. at 2252 In contrast, the
 plurality remanded the cases to determine both “whether the ditches and drains near eéach wetland are

“waters,” and “whether the wetlands in question are ‘adjacent’ to these “waters’ in the sense of possessing
a continuous surface connection....” Id. at 2235, ’

' 1d.at2241. :

? Id at 2246.

..
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of the United States” “if the wetlands, ‘either alone or in combination with similarly
situated lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable.” When, in
_contrast, wetlands’ effects on water quality are speculative or insubstantial, they fall
outside the zone fairly encompassed by the statutory term ‘navigable waters.””"

Four justices, in a di_sscnting opinion authored by Justice Stevens, concluded that
- EPA’s and the Corps’ in_terpretation of “waters of the United States” was a reasonable
interpretation of the Clean Watelj‘Ac_t.l4 :

When there is no majority opinion in a Supreme Court case, controlling legal
principles may be derived from those principles espoused by five or more justices.' g
. Thus; .regulatory. jurisdiction under the CWA exists over a water body " if either the —
-plurality’s or Justice Kennedy’s standard is satisfied.'¢ Since Rapanos, the United States_.
-has filed pleadings in a number of cases interpreting the decision in this manner.

_ The agencies are issuing this memorandum in recognition of the fact that EPA
regions and Corps districts need guidance to ensure -that jurisdictional determinations,
‘permitting actions, and other relevant actions are consistent ‘with the decision and

_supported by the administrative record. Therefore, the agencies have evaluated the

- Rapanos opinions to identify those waters that are subject to CWA jurisdiction under the

reasoning of a.majority of the justices. This -approach is appropriate for a ‘guidance
. document. The agencies will contiriue to monitor implementation of the Rapanos decision
~in the field .and recognize- that further ¢Onsideration_'nf'j'uri"sdi(zt'i_onal issues, including ™

- clarification and definition of key terminology, may be appropriaté in the future, either
" through issuance of additional guidance or through rulemaking’ S

'8 1d.at2248. Chief Justice Roberts wrote a separate concurring opinim_expléining his agr‘eémcnt_ with
. the plurality. See 126 S. Ct. at.2235-36. R _ R o L
M- 1d. at 2252-65. Justice Breyer wrote a separate dissenting opinion explaining his agreement with Justice

Stevens’ dissent. See 126 S. Ct. at 2266. - , . : . .
_" _See Marks v. United States, 430 U.S. 188, 19394 (1977); Waters v. Churchill, 511 U.S. 661, 685 (1994)
(Souter, J., concwiting) (analyzing the points of agreemeit between plurality; concurring, and dissenting
opinions to identify the legal “test ... that lower courts should apply,” under Marks, as the holding of the-
Court); cf. League of United Latin American Citizens v. Perry, 126 S. Ct. 2594, 2607 (2006) (analyzing

concurring and dissenting opinions in a prior case to identify-a legal conclusion .of amajority of the Court);

" Alexander v. Sandoval, 532 U.S. 275, 281-282 (2001) (same).

% 126 S. Ct. at 2265 (Stevens, 1., dissenting) (“Given that all four justices who have joined this opinion

would uphold the Corps® jurisdiction in‘both of these cases — and in all other cases in which either the

. plurality’s or Justice Kennedy"s test is satisfied — on remand each of the judgments should be reinstated if

. eitlier of those tests is met.") (emphasis in original). The agencies recognize that the Eleventh Circuit, in -

‘United States'v. McWane, Inc., et al., 505 F.3d 1208 (11% Cir. 2007), has concluded that the Kennedy
‘standard s the sole method of determining CWA jurisdiction in that Circuit. The Supreme Court denied

. the govemnment’s petition for a writ of certiorari on December 1,2008.
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. " -Rapanos opinions.

Agency Guidance!’

_ To ensure that jurisdictional determinations, administrative enforcement actions,
- and other relevant agency actions are consistent with the Rapanos decision, the agencies

- in this guidance address which waters are subject to CWA § 404 jurisdiction:'®
- Specifically, this guidance identifies those waters over which the agencies will assert
Jurisdiction categorically and on a case-by-case basis, based on the reasoning of the

: ' EPA and the Corps will continually assess and review the

application of this guidance to ensure nationwide consistency, reliability, and

predictability in our administration of the statute., - :

' L. Traditional Navigable Waters (i.e,“(a)(1) Waters”) and Their A_c{iqéent Wetlands

———— e et o

R -~ = Key Points

*  The agencies will assert jurisdiction over traditional navigable watérs, which
includes all the waters described in 33 C.F.R. § 328.3(a)(1), and 40 C.F.R. §230.3
)X o - e

¢ The agencies will assert jurisdiction over wetlands adjacent to traditional
‘navigable waters, including over adjacent wetlands that do not have a continuous’ R

surface connection to traditional navigable waters.

.. -~ EPAand the Corps-will continue to assert jurisdiction over “[a]ilWatérs which até -

- cirrently used, or were used.in the past, or may be susceptible to use in interstate or

L The CWA provisions and fegulations described in this document contain legally binding‘.rcquirements. 'A

“This giidance does not substitute for those provisions or regulations, nor is it a-regulation itself. ft does not
. irapose legally binding requiréments on EPA, the Corps, or the regulated community; and may rot apply to
a particular situation depending on the circumstances. Any decisions regarding a particular water will be-
- based-on the applicable statutes, regulations, and case law. Therefore, interested persons are free to raise
questionis about the appropriateneéss of the application of this guidance to a particular situation, and EPA
- and/or the Corps will consider whether or not the recommendations or interpretations of this guidance are
' ‘h?pr'opriate in that situation based on the statutes, regulations, and case law. ' '
' This guidance focuses orly on those provisions of the agencies’ regulations at issue in '
Rapanos — 33 C.F.R. §§ 328.3(a)(1), (a)(5), and (a)(7); 40-C.E.R. §§ 230.3(s)(1); (s)(5), and (sX7). This
guidance does not address or affect other subparts of the agencies® regulations, or r,espohsé authorities,
" relevant to the scope of jurisdiction under the CWA. In addition, because this guidance is issued by both
- the Corps and EPA, which jointly administer CWA § 404, it does not discuss other provisions of the CWA,
incliding §§ 311 and 402, that differ in certain respects from §-404 but share the definition of “waters of
_'the United States.” Indeed, the plurality opinion in Rapanos noted that *, . there is no reason to suppose
that our construction today significantly affects the enforcement of §1342 ... The Act does not forbid the -
‘addition of any pollutant directly to navigable waters from any point source,” but rather the ‘addition of -
any pollutant fo navigable waters.™ (emphasis in original) 126 S. Ct. 2208, 2227. EPA is considering
. whether to provide additional guidance on these and other provisions of the CWA that may be affected by
- the Rapanos décision. o o i . '
- 1. 102001, the Supreme Court held that use of “isolated” non-navigable intrastate waters by migratory
- birds was not by itself a sufficient basis for the exercise of federal regulatory jurisdiction under the CWA.
- See Solid Waste Agency of Northern Cook County (SWANC . U.S. i
-U.S. 159 (2001). This guidance does not address SWANCC nor does it affect the Joint Memorandum
regarding that decision issued by the General Counsels of EPA and the Department of the Army on January .
10, 2003. See 68 Fed. Reg. 1991, 1995 (Jan. 15, 2003). .
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_forei_gn commerce, including all waters which are ‘subject to the ebb and flow of the
' tide.”™ These waters are referred to in this guidance as traditional navigable waters.

' The agencies will also continue to assert jurisdiction over wetlands “adjacent” to
traditional navigable waters as defined in the agencies’ regulations. Under EPA and
Corps regulations and as used in this guidance, “adjacent” means “bordering, contiguous,
or neighboring.” Finding a continuous surface connection is not required to establish
‘adjacency under this ‘definition. The Rapanos decision does not affect: the scope of
Jurisdiction over wetlands that are adjacent to traditional navigable waters because at
“least five justices agreed that such wetlands are “waters of the United States.’le '

- - The regulations define “adjacent” as-follows: “The term adjacen’t’ means
bordering, contiguous, or neighboring. . Wetlands separated. from other.waters of the
" Utiited States by man-made dikes or barriers, natural river berms, beach dunes and the
like are ‘adjacent wetlands.”*?? Under this definition, the agencies consider wetlands - _
adjacent if one of following three criteria is satisfied. First, there is an unbroken surface
or shallow sub-surface connection to jurisdictional waters. This hydrologic connection
‘may be intermittent. Second, they are physically separated from jurisdictignal waters.by
man-made dikes or barriers, natural river berms, beach dunes, and the like. Or third, their
proximity to a jurisdictional water is reasonably close, supporting the science-based

" 33 CER: § 328.3(a)(1); 40 C.ER. §:230.3(s)(1). The “(a)(1)” waters include all of the “navigable.
waters of the United States,” defined in 33 CF.R. Part 329 and by numerous decisions of the federal
“courts, plus all other waters that are navigable-in-fact (e.g., the Great Salt Lake, UT and Lake Minnetonka
. MN). For purposes of CWA jurisdiction and this guidanice, waters will be considered traditional navi gable
- ‘waters ift ' ‘ : . ' - :
e They-are subject to Section 9 or 10 of the Rivers and Harbois Act, or o
* A federal court has determined that the water body is navigable-in-fict under federal law, or
*  They are waters currently being used for commercial navigation, including commercial water-
 bome recreation’(e.g., boat rentals, guided fishing trips, water ski teurnaments, etc.), or )
-+ They have historically been used for comimercial navigation, including commercial water-borne
1 reéreation; or . | E ' L, . -

" ©*  They are susceptible to being used in the future for commercial navigation, including commercial’
water-borne tecreation. Susceptibility for future use may be determinéd by examining a number
of factérs, including the physical characteristics and capacity of the water (e.g., size, depth, and
flow velacity, etc.) to be used in commercial navigation, including commercial recreational
navigation, and the likelihood of future commercial navigation or commercial water-borne
recreation. Evidence of future commercial navigation use, inchiding commercial water-borne
recreation (e.g:, development plans, plans for water dependent events, etc.), must be clearly
documented. Susceptibility to future commercial navigation, including commercial water-bome
recreation, will not be supported when the evidence is insubstantial or speculative. Use of average

 flow statistics may not accurately represent streams with “flashy” flow characteristics. In such
. circumstances, daily gage data is more répresentative of flow characteristics.
2 1d. at 2248 (Justice Kennedy, concurring) (“As applied to wetlands adjacent to navigable-in-fact waters,
the Corps’ conclusive standard for jurisdiction rests upon a reasonable inference of ecologic T
" interconnection, and the assertion of jurisdiction for those wetlands is sustainable under the Act by showing
adjacency alone.”). : ‘ . .
# 33 CFR §328.3(c).
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inference that such wetlands have an ecological interconnection with jurisdictional
waters.” Because of the scientific basis for this inference, determining whethera
wetland is reasonably close to a Jurisdictional water does not generally require a case-
specific demonstration of an ecologic interconnection. In the case of a jurisdictional
water and a reasonably close wetland, such implied ecological interconnectivity is neither
speculative nor insubstantial. For example, species, such as amphibians or anadramous
and catadramous fish, move between such waters for spawning and their life stage
requirements. Migratory species, however, shall not be used to support an ecologic
interconnection. In assessing whether a wetland is reasonably close to a jurisdictional
water, the proximity of the wetland (including all parts of a single wetland that has been
divided by road crossings, ditches, berms, etc.). in question will be evaluated and shall not

be evaluated together with other wetlands in-the area.

2 Relati vély Permanent Non-navigable Tributaries of Ti r_at{itigizal Navigable Waters
and welands with ¢ a Continuous.Surface Connection with Such Tributaries

Key Points

¢ The agencies will assert jurisdiction over non-navigable tributaries of traditional
navigable waters that ace relatively permanent where the tributaries typically
flow year-round or have continuous flow at least seasonally (e.g., typically three
. months). L — - : -
‘¢ Theagencies will assert jurisdiction over those adjacent wetlands that havea
~ ‘continuous surface connection to such tributaries (e.g:, they are not separated by
uplands, a berm, dike; or similar feature.) ST :

_ A non-navigable tributary’of a traditional navigable water is a non-navigable
water body whose waters ‘flow into a traditional navigable water -either directly or
-indirectly by means of other tributaries. Both the plurality opinion.and the dissent would
uphold CWA jurisdiction over:non-navigable tributaries that are “relatively permanent” —
waters that typically (e.g., except due to drought) flow year-round or waters that have a -

* Sce ¢.g., United States v. Riverside Bayview Homes, Inc., 474 U.S. 121,134 (1985) (...the Corps’
ecological judgment about the relationship between waters and their adjacent wetlands provides an

" adequate basis for a legal judgment that adjacent wetlands may be defined as waters under the Act.”).

a
24, - - o

reach of the stream that is of the same ovrder’(i.e., from the point of conﬂuénce, where two lower order
streams meet to form the tributary, downstream to.the point such tributary enters a higher order stream).

* The flow characteristics of a particular tributary generally will be evaluated at the farthest downstream timit

of such tributary (i.e., the point the tributary enters a higher order stream). However, for purposes of -
determining whether the tributary is relatively permanent, where data indicates the flow regime at the -
downstream limit is not representative of the entire tributary (as described above ) (c.g., where data -

indicates the tributary is relatively permanent at its downstrearn limit but not for the majority of its length,

~or vice versa), the flow regime that best characterizes the entire tributary shiould be used. A primary factor

in making this dcterinina"tion is the relative lengths of segments with differing flow regimes. Itis ,
reasonable for the agencies to treat the entire tributary in light of the Supreme Court's observation that the

- phrase "navigable waters" generally refers to “rivers, streams, and other hydrographic features.” 126 S. Ct.

at 2222 (Justice Scalia, quoting Riverside Bayview, 474 U.S. at 131). The entire reach of a streamis a

reasonably identifiable hydrographic feature. The agencies will also use this characterization of tributary
when-applying the significant nexus standard under Section 3 of this guidance. '
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continuous flow at least seasonally (e.g., typically three months).” * Justice Scalia
. eémphasizes -that relatively permanent waters do not include tributaries “whose flow is
“coming and going at intervals ... broken, fitful.”%. Therefore, “relatively permanent”

- at least seasonally. However, CWA Jurisdiction over these waters will be evaluated under
the significant nexus standard described below. The agencies will assert jurisdiction over
relatively permanent non-navigable tributaries of traditional navigable waters without a
legal obligation to make a significant nexus finding. = = . - ' a ‘

In addition, the agencies will assert Jurisdiction over those adjacent Wetlands' that have a
continuous surface connection with a relatively permanent, non-navigable tributary,
‘without the legal obligation to make a significant nexus finding. As explained-above, the -
plurality opinion and the dissent agree that such wetlands are Lu_r_x_s_gm:gg_ngﬁ_'[‘he .
plurality opinion indicates that “continuous surfice: connection” is a “physical connection
‘Tequirement.”?® Therefore, a continuous surface connection exists between a wetland ©
and a relatively permanent tributary where the wetland directly abuts the tributary (e.g.,
they are not separated by uplands, a berm, dike; or similar featuré:).’!9 ' -

- S;cc 126 S. Ct. at 2221 ‘ns (Justice Scalia, plutaiity opinion) (expliining that “relativ_ély peimanent”

+ does not necessarily exclude waters “that might dry up in extraordinary circumstances such.as'drought” or - -
“seasonal rivers, which contain continuous flow during some months of the year bt no flow during dry
‘months™).: i S ' o '
"2 1d_ (internal citations omitted) . ..
7 1d. at 2226-27 (Justice Scalia, plurality opinion): , - ' o
Id. at 2232 n.13 (réferring to “our physical-connection requirement™ and later stating that Riverside - -
Bayview does not reject “the physical-connection requirement”) and 2234 (“Wetlands are ‘waters of the
United States” if they bear the “significant nexus’ of physical connection, which makes them as a practical
‘matter indistinguishable from waters of the United States.”) (emphasis in original).. See also 126 S. Ct. at _
" - 2230 (“adjacent” means “physically abutting™) and 2229 (citing to Riverside Bayview as “confirm{ing) that
the scope of ambiguity of ‘the waters of the United States’ is determined by 2 wetland’s physical '
. coanection to covered waters...”) (empliasis in original). A continuous surface connection does not require .
surface water to be continuously present betwecn the wedland and the tributary. 33 C.F.R. § 328.3(b) and
40C.F.R. §2322 (defining wetlands as “those areas that are inundated or saturated by surface or grouind
water at a frequency and duration sufficient to Support ... a prevaicrice of vegetation typically adapted for -
life in saturated soil conditions™), o : - o _ :
2 While all wetlands that meet the agencies® definitions are considered adjacent wetlands, only those
adjacent wetlands that have a continuous surface connection because they. directly abut the tributary (e.g.,
they are not separated by uplands, a berm, dike, or similar feature) are considered jurisdictional under the
plurality standard. : : ' S

December 02, 2008 L 7 _ Clean Water Act Jurisdiction



3. Certain Adjacent Wetlands and Non-navigable Tributaries That Are Not Relatfvebf

Permanent

“following:

_certain physical
- proximity to the
- size of the water:

following:

- potential of wetl

*  The agencies will assert jurisdiction over non-navigable, not relatively permanent

tributaries and their adjacent wetlands where such tributaries and wetlands have
. a significant nexus to a traditional navigable water. :

e A significant nexus analysis will assess the flow characteristics and functions of
the tributary itself and the functions performed by any wetlands adjacent to the
tributary to determine if they significantly affect the chemical, physical and
biological integrity of downstream traditional navigable waters, - . ,

-« “Similarly situated” wetlands include all wetiands adjacent to the same tributary.
- -+ -Significant nexus includes considération of hydrologic factors including the

="""volume, duration, and freduehcy of flow, including consideration of

- average annual rainfall ,
- . average annual winter snow pack ) . ] .
¢ Significant nexus also includes consideration of ecologic factors including the

- potential of tributaries to carry pollutants anciv flood waters to traditional
navigable waters. o . T L
- provision of aquatic habitat that supports a traditional navigable water

.- . maintenance of wafer quality in ¢ ) o
*  The following geographic features generally are not jurisdictional waters:
- swalesor erosional features (e.g: gullies, small washes characterized by
low volume, infrequent, or: short duration flow) = ' '
- ditches (inclading roadside ditches)-excavated wholly in and draining -
only uplands and that do-not carry a relatively permanent flow of water N

Key Points

e - -

characteristics of the tributary
traditional navigable water
shed

ands to trap and filter pollutants or store flood waters

raditional navigable waters

- The agencies will assert jurisdiction over the following types of waters when they
have a significant nexus with a traditional navigable water: (1) non-navigable tributaries
that are not relatively permanent,> (2) wetlands-adjacent to non-navigable tributaries that

~are not relatively permanent, and (3) wetlands adjacent to, but not directly abutting; a
relatively permanent tributary (e.g., separated from it by uplands, a berm, dike or similar.
- feature).’! As described below, the agencies will assess the flow characteristics and

functions- of the tributary itsel

f, together with the functions performed. by any wetlands

adjacent to that tributary, to determine whether colleétivelyv they have a ‘signiﬁg:ant nexus
.- with traditional navigable waters. = _ —

¥ For simplicity, the term “tributary” when used alone in this section refers to non-navigable tributaries

.that are not relatively permanent.

-3 As described in Section 2 of this guidance, the agencies will assert jurisdiction, without the need fora

significant nexus finding, over all we

tlands that are both adjacent and have a continuous surface connection

to relatively permanent tributaries. See pp. 6-7, supra.
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- The agencies’ assertion of jurisdiction over non-navigable tributaries and adjacent
wetlands that have a significant nexus to traditional navigable waters is supported by five
Jjustices. Justice Kennedy applied the significant nexus standard to the wetlands at issue
in Rapanos and Carabell: “[Wiletlands possess the requisite nexus, and thus come. within

_the statutory phrase ‘navigable waters,” if the wetlands, either alone or in combination
with similarly situated lands in the region, significantly affect the chemical, physical, and
biological integrity of other covered waters more readily understood as ‘navigable.”2 .
While Justice Kennedy’s opinion discusses the significant nexus standard primarily in the
context of wetlands adjacent to non-navigable tributaries,® his opinion also addresses
Clean Water Act jurisdiction over tributaries themselves. Justice Kennedy states that, -
based on the Supreme Court’s decisions in Riverside Bayview and SWANCC -“the
connection between a non-navigable water or wetland may be so close, or potentially so

.. close, that the Coips may deem the water or wetland a ‘navigable water® under the Agt. -~

. ... Absent a significant nexus, jurisdiction under thé_Agt..,.is',.hckingf’3iﬂ Thus, Justice

- Kennedy would limit jurisdiction to those waters that have a significant nexus with
traditional navigable waters, although his opinion focuses: on the specific factors .and

functions the agencies ‘should  consider- in evaluating significant nexus for adjacent
wetlands, rather than for tributaries. ‘

4 In considéring how to-apply the significant nexus standard, the agencies have

focused on the integral relationship between the ecological characteristics of tributaries E
- 'and those of their-adjacent wetldnds,” which determines in-part their contribution to
restoring and maintaining the chemical, physical ‘and biological integrity of the Nation’s
- -traditional-navigable waters. ‘The ecological relationship between tributaries and their -
~ ‘adjacent wetlands is well documented in the scientific literature and reflects their physical

" proximity ‘as. well as shared hydralogical” and "biological characteristics. The flow

" parameters-and. ecological functions that Justice Kennedy describes as most relevant to an

evaluation. of significant nexus result ‘from the ecological inter-relationship. between
tributaries and their adjacent wetlands. For example, the duration, frequency, and volume
of flow in a tributary, and subsequently the flow in downstream navigable waters, is
directly affected by the presence of adjacent wetlands that hold floodwaters, ifitercept
~ sheet flow from uplands, and then release waters to tributaries in a more éven .and
~ Constant manner. Wetlands may also help to maintain more consistent water temperature
~_“in tributaries, ‘which is important for some aquatic species. Adjacent wetlands trap and
- hold pollutants that may otherwise reach tributaries (and downstream navigable waters)
including sediments, chemicals, and other pollutants. Tributaries ‘and- their adjacent
* wetlands provide habitat (e-g., feeding, nesting, spawning, or rearing young) for many
aquatic species that also live in traditional navigable waters. .

2 1d. at2248. When applying the significant nexus standard to tribataries and wetlands, it is important to
apply it within the limits of jurisdiction articulated in SWANCC. Justice Kennedy cites SWANCC with A
approval and assérts that the significant nexus standard, rather than being articulated for the first time in.
Raparios, was established in SWANCC. 126 S. Ct. at 2246 (describing SWANCC as “interpreting the Act
to require.a significant nexus with navigable waters™). Itis clear, therefore, that Justice Kennedy did not’
intend for the significant nexus standard 16 be applied in'a manner that would result in assertion of
jurisdiction over waters that ke and the other justices determined wrere not Jurisdictional in SWANCC.
Nothing in this guidance should be interpreted as providing authority to assert jusisdiction over waters
deemed non-jurisdictionat by SWANCC. T : : ' '

. ¥ 126 5. Ct. at 2247-50. o

* Id. at2241 (emphasis added).
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downstream traditional navigable waters.

‘ Therefore, the agencies will consider the flow and functions of the tributary
‘together with the functions performed by all the wetlands adjacent to that tributary in
- evaluating whether a significant nexus is present. Similarly, where evaluating significant

-hexus for an adjacent wetland, the agencies will consider the flow characteristics and

functions performed by the tributary to which the wetland js adjacent along_with the _ _

“functions performed by the wetland and all other wetlands adjacent to that tributary. This

‘approach reflects the agencies® interpretation of Justice Kennedy’s term _“similarly

situited” to includé all- wetlands adjacent to the same tributary. Where it is determined

‘that a tributary and its adjacent wetlands collectively have a significant nexus with

- ‘traditional navigable waters, the tributary and all of its adjacent wetlands are
jurisdictional. Application of the significant nexus standard in this way is reasonable

are physically located in'a like manner (i.c., lying adjacent to'the same tributary).
o Principal considerations when evaluating significant nexus include the volume,
duration, and frequency of the flow of water in the tributary and the proximity of the
tributary to a traditional navigable water. In .addition to any available hydrologic
 information (e.g., gauge data, flood predictions, historic records of water flow, statistical
data, personal observations/records, ‘etc.), the agencies may reasonably consider certain
physical characteristics of the tributary to characterize its flow, and thus help to inform
‘the determination of whether or not a significant nexus is present between the tributary
and downstream traditional navigable waters. Physical indicators of flow may include
. the presence and characteristics of a reliable ordinary high water mark (OHWM) witha =
channel defined by bed and banks.*® Other physical indicators of flow may include

¥ discussing the significant nexus standard, Justice Kennédy stated: “The rcquinedvne:gus must be
assessed in terms of the statute’s goals and purposes. Congress enacted the [CWA] to ‘restore and maintain

the chem:cal, physical, and biological integrity of the Nation’s waters’ ...” 126 S. Cr. at 2248, Consistent
with Justice Kennedy's instruction, EPA and the Corps will apply the significant nexus standard ina
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shelving, wracking, water staining, sediment sorting, and scour.3’ Consideration will also
be given to certain relevant contextual factors that directly influence the hydrology of

tributaries including the size of the tributary’s watershed, average annual rainfall, average
annual winter snow pack, slope, and channel dimensions. '

In addition, the agencies will consider other relevant factors, including the
functions performed by the tributary together with the .functions. performed by any
adjacent wetlands, One such factor is the extent to which the tributary and adjacent

. wetlands have the capacity to carty pollutants (e.g., petroleum wastes, toxic wastes,
“sediment) or flood waters to traditional navigable waters, or to reduce the amount of
pollutants or flood waters that would otherwise enter traditional navigable waters.>® The
agencies will also evaluate ecological functions performed by the tributary and any

------— adjacent ‘wetlands which affect downstream traditional navigable waters; such as the ~

. ..._capacity to transfer nutrients and ‘organic carbon vital to suppert-downstream foodwebs

" " (e.g., macroinvertebrates present in headwater streams convert carbon in leaf litter

- making it available to species downstream), habitat services such as providing spawning

areas for recreationally or commercially important species in downstream waters, and the

extent to. which the tributary and adjacent wetlands perform functions related to
maintenance of downstream water quality such as sediment trapping.

After assessing the flow characteristics and functions of the tributary and its
adjacent wetlands, the agencies will evaluate whether the tributary and its adjacent.
wetlands are likely to have an effect that is more than speculative or insubstantial on the

" 'chemical, physical, and biological integrity of a traditional navigable ‘water.. As.the -

distance from the tributary to the navigable water increases, it will become increasingly
important to document_wh_e_ther the tributary and ~its'adjac¢nt=wetlands have a significant
~nexus rather than a speculative or insubstantial nexus with a. traditional navigable water.

Accordingly, Corps _ districts and EPA regions shall document in the

S UV R

~ administrative record the available information regarding whether a tributary and its

adjacent wetlands have. a significant .ney_tus with a traditional navigable water, including

the physical indicators of flow in a particular case and available information regarding
. the functions of the tributary and any adjacent wetlands. The agencies will explain their.

basis for concluding whether or not the tributary_ and its adjacent wetlands, when
considered together, have a more than speculative or insubstantial effect on the chemical,
‘physical, and biological inte_grity of a traditional navigable water. ' o

Swales or erosional feé_tures (e.g., gullies, small .w_ashes‘ characterized by low

"~ volume, infrequent, or short duration flow) are generally not waters of the United States

 and Corps districts must exercise judgment to identify the OHWM on a case-by-case basis, the ’Coms' '
regulations identify the factors to be applied. These: regulations have recently been further explained in

‘consistently nationwide., . )
4 z See Justice Kennedy’s discussion of “physical characteristics,” 126 S. Ct. at 2248-2249.

See, generally, 126 S. Ct. at 2248-53; see also 126 S. Ct. at 2249 (“Just as control over the non-
navigable parts of a river may be essential or desirable in the interests of the navigable portions, so may the -
key to flood control on a navigable stream be found in whole or in part in flood control on its
tributaries. ...") (citing to Oklahoma ex rel. Phillips v. Guy F. Atkinson Co.. 313 U.S. 508, 524-25(1941)).

- December 02, 2008 - n Clean Water Act Jurisdiction



because they are not tributaries or they do not have a significant nexus to downstream }
traditional navigable waters. In addition, ditches (including roadside ditches) excavated

~wholly in and draining only uplands and that do not carry a relatively permanent flow of

water are generally not waters of the United States because they are not tributaries or they
do not have a significant nexus to downstream  traditional navigable waters.®® Even

adjaccnt_ wetland and a traditional navigable water. In addition, these geographic features -

may function as point sources (i.e., “discemnible, confined, and discrete conveyances”),
such that discharges of pollutants to other waters through these features could be subject
to other CWA regulations (e.g., CWA §§ 311 and 402).% ' ,

- Certain ephemeral waters in the arid west are diStinguiéhaBle from the geographic

features described above where such ephemeral waters -are -tributaries and-they-have a

" “significant nexus to 'downstream traditional navigable waters. For example, in some cases
.these ephemeral tributaries may serve as a transitional area between the upland
.environment and the traditional navigable waters. During and following precipitation

events, ephemeral tributaries collect and transport water and sométimes sediment from .

_the upper reaches of the landscape downstream to the traditional navigable waters. These
ephemeral tributaries may provide habitat for wildlife and aquatic organisms in
downstream traditional navigable waters. ‘These-biological and physical processes may

further support nutrient cycling, sediment. retention and transport, pollutant trapping and

filtration, and improvement of water quality, functions that may significantly affect the

chemical, physical, and biological integrity of downstream traditional navigable waters.

Documentation -

~ As described above, the agencies will assert CWA jurisdiction over the following
waters without the legal obligation to make a significant nexus determination: traditional
‘pavigable waters and wetlarids “adjacent thereto, non-navigable tributaries that are
"rela't_iv'el_y betmanent waters, and wetlands with a- continuous surface connection with

such tributaries. The agencies will also decide CWA jurisdiction over other non-

‘navigable tributaries and over other wetlands adjacent to non-navigable tributaries based
on a fact-specific analysis to determine whether they-have 4 significant nexus with
 traditional navigable waters. For purposes of CWA §404 determinations by the Corps,

the Corps and EPA are developing a revised form to be used by field regulators for

documen_ting the assertion or declination of CWA Jurisdiction.

Corps districts and EPA regions will ensure that the information in the rcf,cord
adequately supports any jurisdictional determination. The record shall, to the maximum
extent practicable, explain the rationale for the determination, disclose the data and

information relied upon, and, if applicable, explain what data or information received

.

greater or lesser weight, and what professional judgment or aésixinptio_ns were used in

reaching the determination. The Corps districts and EPA regions will also demonstrate
‘and document in the record that a particular water either fits within a class identified

above ‘as - not requiring a significant nexus determination, or that the water has a

¥ See 51 Fed. Reg. 41206, 41217 (Nov. 13, 1986).
“ 33 U.S.C.§ 1362(14). -
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significant nexus with a traditional navigable water. Asa matter of policy, Corps districts
and EPA regions will include in the record any available information that documents the
existence of a significant nexus between a relatively permanent tributary that is not -
~ perennial (and its adjacent wetlands if any) and a traditional navigable water, even though
- a significant nexus finding is not required as a matter of law. o '

All pertinent documentation and analyses for a given Jurisdictional determination .
(including the revised form) shall -be adequately reflected in the record and clearly
demonstrate the basis for asserting or declining CWA 'juri.sdiction.“ Maps, aerial

- photography, soil surveys, watershed- studies, local development plans, literature
citations, and references from studies pertinent to the parameters being reviewed are
examples of information that will assist staff in completing accurate jurisdictional

~wewnm - determinations. The level -of documentation may vary among’ projects. 'Fé‘foa_hple,
- jurisdictional determinations for complex projects mamqui&addiﬁonal-dééume’ntation

G mmmedern,

T T T by the project manager.

Dl Rttt g,

. Benjamin H. Grumbles T /. John Paul,Woddley, i AR
‘Assistant Administrator for Water . C Assistant Secretary of the Army
: U;S-.—Envi-romqental Protection. Agency - (Civil Works) . o

‘Department of the Army _ |

' Forjurisdictional determinations and pemuttmg decisions, such information shall be posted on the
appropriate Corps website for public and interagency information. A ‘

. December 02, 2008 13 . - Clean Water Act Jurisdiction’



DEPARTMENT OF THE ARMY
MOBILE DISTRICT, CORPS OF ENGINEERS
P.0. BOX 2288

- MOBILE, AL '36628-0001

July 11, 2008

PUBLIC NOTICE
U.S. ARMY CORPS OF ENGINELRS

JURISDICTIONAL DETERM]NATI ONS

TO WHOM IT MAY CONCERN: - The Mobile District Regulatory Division, U.S. Army Corps of -
Engineers (Corps) is circulating this notice to ensure that the public is aware of recent guidance
pertaining to jurisdictions. ' ' r ' '

On June 26, 2008, the U.S. Army Corps of Engineers implemented Regulatory Guidance Letter
(RGL) No. 08-02. This RGL provides to the public, new options available to them, as it relates to
Jurisdiction under Section 404 of the Clean Water Act (CWA) and Sections 9 and 10 of the Rivers
and Harbors Act of 1899 (RHA). ' o

The folldwing pages.incl'ude RGL 08-02 and the new preliminary juris‘dibtionafdetenninaﬁmlfgnn; This
RGL and form are also available on our website at www.sam.usace.army.mil/RD/reg, under the
“jurisdiction” section.

* If you have any questions concerning this publication, you may contact Mr. Jasbn W. Steele via e-mail at
Jason.W.Steele@usace.army.mil or telephone number (251).690-3188.

Encls  MOBILE DISTRICT
U.S. Army Corps of Engineer



l REGULATORY GUIDANCE
LETTER -

US Army Corps
~of Engineers. _

No. 08-02 ~ Date: 26 June 2008

SUBJECT: Jurisdictional Determinations

1. Purpose. Approved jurisdictional determinations (JDs) and prelimjnary IPs are tools
used by the U.S. Army Corps of Engineers (Corps) to help implement Section 404 of the
Clean Water Act (CWA) and Sections 9 and 10 of the Rivers and Harbors Act of 1899
- (RHA). This Regulatory Guidance Letter (RGL) explains the differences between these
two types of JDs and provides guidance on when.an ?proved JD is required and when a
landowner; permit applicant, or other “affected party”’ can decline to request and obtain

an approved JD and elect to use a prehmmary JD instead.

-

a. Thls guidance does not address which watcrbodles are subject to CWA or
RHA jurisdiction. For guidance on CWA and RHA jurisdiction, see Corps regulations, -
“Memorandum re: Clean Water Act (CWA) Jurisdiction Following U.S. Supreme Court
Discussion in Rapanos v. United States,” dated 19 June 2007, and the documents '
- referenced therein. :

b. This gmdance takes effect immediately, and supersede § any mcgnswtent
gmdance regarding JDs contamed in RGL 07-01
2. Aggroved JDs. An approved JD is an ofﬁc1a1 Corps determination that jurisdictional
“waters of the United States,” or navxgab]e waters of the United States,” or both, are

_..cither present or absent on a particular site, An approved JD precisely identifiesthe -

limits of those waters on the project site determmed to be jurisdictional under the -
- CWA/RHA. (SeeBBCFR,SBI.Z) .

a. The Corps will provnde (subject to the limitation contamed in paragraph 5.b.
below) an approved JD to any landowner, pernnt applicant, or other “affected party”
when :

A 1) a landowner, permit apphcant, or other “affected party” requests an
approved JD by name or otherwise requests an official Junsdxctlonal detenmnatmn, )
whether or not it is referred to as an “approved D™,

! Asdefined at 33 CFR 331.2 “affected party” means a permit applicant, landowner, a lease, easement or
option holder (i.e., an individual who has an identifinble and substantial legal interest in the property) who
* has received an approved D, permit denial or has declined a proffered individual permit.



(2) alandowner, permit applicant, or other “affected party” contests
jurisdiction over a particilar water body or wetland, and where the Corps is allowed
access to the property and is otherwise able to produce an approved JD; or

(3) the Corps determines that jurisdiction does not ex15t over a particular
_ water body or wetland,

b. An approved JD:

(1) constitutes the Corps® offi c1al written representatlon that the JD’
ﬁndmgs are correct;

- (2) can be relied upon by a landowner, permit applicant, or other
“affected party” (as defined at 33 C.F.R. 331.2) who receives an approved JD for five
years (subject to certain limited exceptions explamed in RGL 05-02);

{3) canbe used and reliedmn by the recipient of the approved JD (abscnt

extraordinary circumstances, such as an approved JD based on incorrect data provided by
a landowner or consultant) if a CWA citizen’s lawsuit is brought in the Federal Courts
against the landowner or other “affected party,” challenging the legmmacy of that D or
its determinations; and
\——-—""—’-

(4) can be immediately appealed through the Corps® admmnstratwe appeal
process set out at 33 CFR Part 331.

c. The District Engineer retains the discretion to use an approved JD in any other
circumstance where he or she determines that is appropriate given the facts of the
particular case.

d.- If wetlands or other water bodies are present on a site, an approved JD for that
site will identify and delineate those water bodies and wetlands that are subject to

- GWA/RHA jurisdiction; and-serve as-an-initial step-in the PErMItting ProCess: -~ - morem e

e. Approved JDs shall be documented in accordance with the guidance provided
in RGL 07-01. Documentation requires the use of the JD Form published on June 5,
2007, or as modified by ORM2 or subsequent revisions to the June 5, 2007 JD form
- approved by Corps Headquarters sttncts will contmue to post approved JDs on thexr
websites.
J—

3. A permit agglidant’s option to decline to request and obtain an approved JD. While a
landowner, permit applicant, or other “affected party” can elect to request and obtain an

approved JD, he or she can also decline to request an approved JD, and instead obtaina

Cor@gd&uigglg_r_gt:neral permit authonzatzon based on either a preliminary ID, or, in
_appropriate circumstances (such as anthorizations by non-reporting nationwide general

permits), no JD whatsoever. The Corps will determine what form of JD is appropriate

)



for any particular circomstance based on all the relevant factors; to include, but not

- limited to, the applicant’s preference, what kind of permit authorization is being used
(individual permit versus genera] permit), and the nature of the proposed activity needing
authorization. :

4. Preliminary JDs. Preliminary JDs are non-binding *. . . written indications that there
may be waters of the United States;incliding wetlands, on a parcel or indications of the
approximate location(s) of waters of the United States or wetlands on a parcel.
Preliminary IDs are advisory in nature and 1 may not be appealed.” (See 33 CF.R.331.2)

" a. A landowner, penmt apphcant, or other “affected party” may elect to use a
preliminary JD to voluntarily waive or set aside questions regarding CWA/RHA
jurisdiction over a particular site, usually in the interest of allowing the landowner or

other “affected party” tg_mg\Js,glys_a_dsxped_JJgQ_u_s_b/_m_Q_hmn_a_C_Qms permit authonzatlon

where the party determines that is in his or her best interest to do so.

b It is the Corps’ goal to process both preliminary JDs and approved JDs within
60 days as detailed in paragraph 5 below, so the applicant or other affected party’s choice
of whether to use a prehmmary ID or approved JD should not ai‘feet this goal.

c. A 1at_1downer, permxt apphcant, or other ‘_‘affected party” may elect to use a
preliminary JD even where initial indications are that the water bodies or wetlandsona

site m ay not be jurisdictional, if the affected party makes an informed, voluntary decision

that isin hIS or her best interest not to request and obtam an approved JD

. d. For pnrposes of computatlon of impacts, compensatory mmgatlon -
requiremnents, and other resource protection measures, a permit decision made on the
basis of a preliminagy JD wyill treat all waters and wetlands that would be affected in any
way by the permitted activity on the site as if they are jurjsdictional waters of the U.S.

e. Preliminary JDs are also commonly used in enforcement situations because
access to a site may be impracticable or unauthorized, or for other reasons an approved

--JD-cannot be- completed inra timely manner. In “such circumstances; aprehmmary IDmay e s

serve as the basis for Coms compliance orders (e.g., cease and desist letters, initial
corrective measures) The Corps should support an enforcement action with an approved
. JD unless it is impracticable to do so under the circumstances, such as where access to
the sxte is prohlbxted :

f. When the Corps provides a reliminar JD, or authorizes an actmty based ona
preliminary JD, the Corps is making no legally binding determination of any type
regardmg whether CWA/RHA _;urxsdlctlon exists over the partlcular water body or
wetland in question,

g. A preliminary IDis “prehmmary” in the sense that a recipient of a preliminary
JD can later request and obtain an appmved JD if that later becomes necessary or
appropnate during the permit process or during the admimistrative appeal process. Ifa




_ permit applicant elects to seek a Corps individual permit based on a preliminary JD, that
permit applicant can later raise jurisdictional issues as part of an administrative appeal of
a proffered permit or a permit denial, as explained in paragraph 6 below.

h. In all circumstances where an approved JD is not required by the guidance in
paragraph 2 of this RGL, District Engineers retain authority to use preliminary JDs. The
Corps may authorize an activity with one or more general permits, a letter of permission,
or a standard individual permit, with no “official” JD of any type, or based on a
preliminary JD, where the District Engmecr determines that to be appropnate, and where
the permit applicant has been made aware of his or her option to receive an approved JD
and has declined to exercise that option. Generally, approved JDs should be used to

“support individual permit applications, but the applicant should be made aware of his or
her option to elect to use a prehmmary JD wherever the applicant feels doing so is in his -
or her best interest.

5. Processing approved and Drchmmary JDs. Every aggroved JD and preliminary JD ,
should be completed and provided to the persop, orgamza ion, or agency requesting it as

promptly as is Eractlcable in light of the district’s work]oad and gite and weather

conditions if a site visit is determmed neceSJ

_ a: Corps dlstncts should not give preliminary, JDs priority over approved JDs.

Moreover, every Corps district should ensure that a permit appllcant’s request for an
approved JD rather than a preliminary JD wﬂggt_p_rggmﬂhg_umﬂmocessmg of that
permit application. It is the Corps® goal that every JD requested by an affected party
shopld be completed within 60 czil_dar days, of receiving the request. Regulatory Project
Managers will notify their supervisors and develop a schedule for completlon of the ID if
it is not practicable to meet this 60 day goal. :

b The Corps should not provide either an apprdved JD or a preliminary JD to
any person if the Corps has reason to believe that person is seeking a JD for any purpose
~ relating to a CWA program not administered by the Corps (e.g., CWA Section 402, 303,
or 311). In such circumstances the Corps should decline to perform the JD and instead

""'chcr the: person ‘who requested lt to the Fedel’al or state: agency- responstble fO T e

admlmstenng that program

6. JDs and appeals. In any crrcumstance where a permit applicant obtains a Corps
‘proffered individual permit or a permit denial, based on a preliminary JD, and where the
permit applicant elects to pursi€ an administrative appeal of the proffered permit or the
permit denial, the appeal “may include ju Jurisdiction issues,” as stated at 33 C.F.R.
331.5(2)(2). However, if an affected party during the appeal of a proffered permit or a
permit denial challenges or questions jurisdiction, those jurisdictional issnes must be
addressed with an, aggroved JD. Therefore, if, during or as a result of the administrative
appeal of the permit denial or the terms and conditions of the proffered permit, it
becomes necessary to make an official determination whether CWA/RHA jurisdiction
exists over a site, or to provide an official delineation of jurisdictional waters on the site,
the Corps should provxde an approvcd JD as soon as is practicable, consistent with the '




goal expressed in paragraph 5 above. Such an approved JD-would be subject to the same
procedures as other approved JDs, such as requirements for coerdinating approved JDs
Se—

. with EPA.

7. Key distinction between approved JDs and preliminary JDs. By definition, a
preliminary JD can only be used to determine that wetlands or other water bodies that
exist on a particular site “may be” jurisdictional waters of the United States. A

preliminary JD by definition cannot be used to determine either that there are no wetlands
or other water bodies on a site at all (i.e., that there are no aquatic resources or the site
and the entire site is comprised of uplands), or that there are no jurisdictional wetlands or
other water bodies on a site, or that only a portion of the wetlands or waterbodies on a
site are jurisdictional. A definitive, official determination that there are, or that there are
not, jurisdictional “waters of the United. States” on a site can only made by an approved
JD,_The Corps retains the ablhty to use a “no-permit-required” letter fo indicate that a
sBccxﬁc > proposed activity is not subject to CWA/RHA jurisdiction when that is
~determined appropriate, but a “no-permit-requiregd*™ letter cannot make any sort of
determination regarding whether there are Jurlsdlctlonal wetlands or other waterbodies on .
a site.

8. Mandatory use of the preliminary JD form. In each and every circumstance where a
preliminary JD is used, the Corps district must complete the “Preliminary Jurisdictional
Determination Form™ provided at Attachment 1, which sets forth in writing the minimum

_ requirements for a preliminary JD and important information concerning the requesting
party’s option to request and obtzin an approved JD, and subsequent appeal rights. The
signature of the affected party who requested the preliminary JD will be obtained on the
preliminary JD form wherever practicable (e.g., except for enforcement situations, etc.).”
Where a prehmmary JD form covers multiple water bodies or multiple sites, the

info .cap be included in the table provxded with the preliminary JD form.

. Information in addition to the minimum of data required on the preliminary JD form can

~ be included on that fojyn, but only jf such information pertains to the amount and location
of wetlands or other water bodies at the sife. Corps regulatory personnel are expected to
continiue to exercise appropriate judgment and use appropriate information when making

~technical-and scientific-determinations-as to what-areas.on the site-qualify-as water bodies - ez oo o

or wetlands. Any such additional information included on the preliminary JD form :
should not purport, or be construed, to address any legal detenmnatton mvolvmg
CWA/RHA Junsd&tﬁn_un.ths_sxte

9. Data collection. Infonnatmn about the quality and quantxty of the aquatlc resources
that would be affected by the proposed activity, the types of impacts that are expected to
occur, and compensatory mitigation, are obtained by the Corps during the processing of
an individual permit application and are included in pre-construction notification for
reporting NWPs. For example, NWP pre-construction notifications must contain a
~ “description of the proposed project; the project’s purpose; direct and indirect adverse
environmental effects the project would cause; . . . a delineation of special aguatic sites
and other waters of the United States on the project site.” (Reissuance of Nationwide
VPermits Notice, 72 Fed. Reg. 11092, at 11194-95 (March 12, 2007).) Applicants should




_ provnde a delineation of special aquatic sites in support of an individual pcm'nt or “letter
of’ perm:ssxon * application.

a. The information on a preliminary JD form should be limited to the amount and
location of wetlands and other water bodies on the site and should be sufficiently accurate
and reliable that the effective presumption of CWA/RHA jurisdiction over all of the
wetlands and other water bodies at the site will support a reliable and enforceable permit
decision. When a preliminary JD is used to support a request for a permit authorization,
the information on the preliminary JD form is also relevant to the processing of that
peng_t_zlggh_gat:on (e.g-, 10 calculate compensatory mitigation requirements). During the
permit process, information in addition to the data on the preliminary JD form is
developed and relied upon to support the Corps permit decision; that additional
information should be carefully documented as part of the permit process (e.g., through
an envirpnmental assessment, 404{b)(1) apalysis, combined _decision documenit, or
decision memorandum). This additional information for the permit decision should not
be captured on a preliminary JD form.

b. The type of information co]lected to support the decision on the permit
-application will be the same for permit applications supported by approved JDs and for
those supported by preliminary JDs. Therefore, decisions and judgments regarding
‘environmental impacts, public interest determinations, and mitigation requirements
should be adequately supported regardless of the type of JD used. For this reason, the
data necessary to quantify and defend the Corps Regulatory Program’s performance will
be available for a permit application regardless of whether | xt was supported by an
approvcd JDora prelxmmary JD.-

c. The mformatxon used to support an approved JD should be reliable and
verifiable. Traditionally, this information has been obtained or verified though a site
- visit, but now, with information from new, highly sensitive technology and i imaging, site
K visits may_ot always be requn'ed for approved JDs. '
bl Or approved

d. When documentmg preliminary JDs, any available technical, scxennﬁc, and

--observational information about the wetlands-or other water-bodies can be-entered nto-- - -+ s crorwene

ORM2 regardless of whether it is the type of information that could inform a formal
jurisdictional determination (e.g.; discussion of the ecological relationship between water
bodies), so long as legal conclusions about jurisdictional status are not included. Any
additional, available information that is entered into ORM2 must be accompanied by the

* warning that the information has not been verified, that it is not an official determination
by the government, and that it cannot later be relied upon to determine whether an area is
or is not jurisdictional.

10. Coordination with U.S. Environmental Protection Agency (EPA) and posting.
Districts will continue to post approved JDs on their web sites. Consistent with historical
practice, preliminary JDs will not be coordinated with EPA or gosted on District
websites. Corps Headquarters is modifying the ORM2 data base to collect information
regarding use of preliminary JDs, and regarding permit authorizations based on




preliminary JDs, or based on no official form of JD. Until ORM?2 is modified to collect

and access information related to preliminary JDs, every District should collect basic

information, to the maximum extent practicable, on those subjects for purposes of
documenting District workload.

11. This guidance remains in effect until revised or rescinded.

O GHR

DONT. RILEY
" Major General, US Army

Deputy Commanding General for le and
Emergency Operations

Attachment



ATTACHMENT

PRELIMINARY JURISDICTIONAL DETERMINATION FORM

BACKGROUND INFORMATION

A. REPORT COMPLETION DATE FOR PRELIMINARY JURISDICTIONAL
DETERMINATION (JD): '

B. ~ NAME AND ADDRESS OF PERSON REQ_UESTING PRELIMINARY JD:.

C.  DISTRICT OFFICE, FILE NAME, AND NUMBER:

D. © PROJECT LOCATION(S) AND BACKGROUND INFORMATION:
- (USE THE ATTACHED TABLE TO DOCUMENT MULTIPLE WATERBODIES
* AT DIFFERENT SITES)

State: : " County/parish/borough: City: _
Center coordinates of site (lat/long in degree decimal fonnat): Lat. °
‘Pick List, Long. ° Pick List.

Universal Transverse Mercator:
Name of nearest waterbody: '

~ Identify (esﬁméte) -amount of waters in the review area:

Non-wetland waters: linear feet: width (it) and/or acrés. ‘

Cowardin Class:
- Stream Flow: -

O We_tla_rl.ds: PPN .a._c.r.e_é: e el el e ek aeaee s e me el bee e Sres S ms s SEnhe Mhs fhi 4 an en ser e e me eeeenee s am M s = m s 4es4es 4t ae meseawes tnee Tesm ses mem s %amaesseres ecs nx sk acasenrieevon oae s

Cowardin Class:

Name of any water bodies on the site that have been identified as Section 10
- waters: '

Tidal: v
Non—"ﬁdal:
- E. REVIEW PERFORMED FOR SITE. EVALUATION (CHECK ALL THAT
APPLY): ~ - ~
[] Office (Desk) Determination. Date:
- Field Determination. Date(s):



1. The Corps of Engineers believes that there may be jurisdictional waters of the

" United States on the subject site, and the permit applicant or other affected party

who requested this preliminary JD is hereby advised of his or her option to

request and obtain an approved jurisdictional determination (JD) for that site.
Nevertheless, the permit applicant or other person who requested this

- preliminary JD has declined fo exermse the option to obtaln an approved JD in

this instance and at this ﬁme

2 In any.circumstance where a permlt apphcant obtains an individual permnt or
a Nationwide General Permit (NWP) or other general permit verification requiring
*pre-construction notification” (PCN), or requests verification for a non-reporting

NWP or other general permit, and the permit applicant has not requested an
approved JD for the activity, the permit applicant is hereby made aware of the
following: (1) the permit applicant has elected to seek a permit authorization
based on a preliminary JD, which does not make an official determination of
* jurisdictional waters; (2) that the applicant has the option to request an approved
JD before accepting the terms and conditions ‘of the permit authorization, and
that basing a permit authorization on an approved JD could possibly result in less
compensatory mitigation being required or different special conditions; (3) that
the applicant has the right to request an individual permit rather than accepting
the terms and conditions of the NWP or other general permit authorization; (4)
that the applicant can accept a permit authorization and thereby agree to comply
with all the terms and conditions of that permit, including whatever mitigation
requirements the Corps has determined to be necessary; (5) that undertaking
_-any acftivity in reliance upon the subject permit authorization without requesting
“an approved JD constitutes the applicant's acceptance of the use of the
preliminary JD, but that either form of JD will be processed as soonasis .
practicable; (6) accepting a permit authorization (e.g., signing a proffered
individual permit) or undertaking any activity in reliance on any form of Corps
- permit authorization based on a preliminary JD constitutes agreement that all .
wetlands and other water bodies on the siteaffecied in any way by that activity
are jurisdictional waters of the United States, and precludes any challenge to
---such jurisdiction in-any-administrative-or- judxclal -compliance-or-enforcement -
action, or in any administrative appeal or in'any Federal court; and (7) whether
‘'the applicant elects to use either an approved JD or a preliminary JD, that JD
~ will be processed as soon as is practicable. Further, an approved JD a proffered
individual permit (and all terms and conditions contained therein), or individual
" permit denial can be administratively appealed pursuant to 33 C.F.R. Part 331,
and that.in any administrative appeal, jurisdictional issues can be raised (see 33
C.F.R. 331.5(a)(2)). If, during that administrative appeal, it becomes necessary
to make an official determination whether CWA jurisdiction exists over a site, or
to provide an official delineation of jurisdictional waters on the site, the Corps will
provide an approved JD to accomplish that result, as soon as is practicable.
This preliminary JD finds that theré “may be” waters of the United States on the
subject project site, and identifies all aquatic features on the site that could be
affected by the proposed activity, based on the foliowing information: -



SUPPORTING DATA. Data reviewed for preliminary JD (check all that apply
- checked items should be included in case file and, where checked and -
requested, appropriately reference sources below):

] Maps, plans, plots or plat submitted by or on behalf of the

applicant/consultant:

[[] Data sheets prepared/submitted by or on behalf of the
applicant/consultant. :

[[] Office concurs with data sheets/delineation report.

] Office does not concur with data sheets/delineation report.

D Data sheets prepared by the Corps:
[] Corps navigable waters’ study:

D U.S. Geological Survey Hydrologic Atlas:
1 USGS NHD data.
[JUSGS 8 and 12 digit HUC maps.

l:] U.S. Geological Survey map(s). Cite scale & quad hame;
[JusDpA Natural Resources Conservation Service Soil Survey. Citation:

[ National wetlands inventory map(s). Gite name:
] StatelLoeal' wetland inventory map(s):
(] FEMA/FIRM maps:

4 100-year Floodplaln Elevatlon is: (Natlonal Geodecﬁc Verttcal Datum
of 1929)

[1 Photographs: [] Aerial (Name & Date)
or [] Other (Name & Date):

[:I Previous determmatmn(s) File no. and date of response Ietter . ‘

. [] Other information (please specrfy)

_ IMPORTANT NOTE: The information recorded on this form has not
necessanlv been verified by the C Corps and should not be rehed upon for

later iurlsdlctlonal determmatlons

Signature and date of | _ Signature and date of
Regulatory Project Manager person requesting preliminary JD
: (REQU]RED) , (REQUIRED, unless obtaining

the signature is impracticable)

10



SAMPLE

-Estimated

T : - .. | amount of Class of
ﬁgﬁnber Latitude | Longitude _g::::rdm -aquatic ) aquatic
; resource in resource
review area’
1 "~ {0.1acre section 10 -
' ‘ tidal
2 100 linear feet | section 10 —
, .| non-tidal _
3 15 square feet non-section 10.
- —wetland
0.01 acre non-section 10

| — non-wetland

11




. DEPARTMENT OF THE ARMY
MOBILE DISTRICT, CORPS OF ENGINEERS
' P.O. BOX 2288
MOBILE, AL 36628-0001

July 11,2008

PUBLIC NOTICE
U.S. ARMY CORPS OF ENGINEERS

" REQUIREMENTS FOR AN APPLICATION TO BE CONSIDERED COMPLETE

TO WHOM IT MAY CONCERN: The Mobile District Regulatory Division, U.S. Army Corps of
Engineers (Corps) is circulating this notice to ensure that the public is aware of a recent change to
our regulations. This change is described below and is effective as of July 14, 2008.

The Corps, in the Federal Register dated April 10, 2008, issued final regulations governing
compensatory mitigation for activities authofized by permits issued by the Department of the Army
(DA). While the main focus of the regulations is to establish performance standards and criteria for
the use of permittee-responsible compensatory mitigation, mitigation banks, and in-lieu programs to
improve the quality and success of compensatory mitigation projects for activities authorized by DA
permits, the regulations also redefined what information-is required for a complete application for an
" individual permit. o '

The requirements for a complete application for an individual permit are discussed in the Corps
regulations at 33 CFR 325.1(d). This regulation has been amended by redesignating paragraphs
- (dX7), (d)(8), and (d)(9) as paragraphs (d)(8), (d)(9), and (d)(10), respectively, and adding new
paragraphs (d)(7) as follows: o ) : ‘

325.1 Applications for-pérmits

(@ . _ .

(7) For activities involving discharges of dredged or fill material into waters of the United States, the
 application must include a statement describing how impacts to waters of the United States are to be

~-avoided and minimized.” The application must also include either a statement describinghow - - oo oe o

impacts to waters of the United States are to be compensated for or a statement explaining why
compensatory mitigation should not be required for the proposed impacts. i
This requirement has been adopted in the final rule because it will provide useful infonnaﬁoﬁ for the
‘permit evaluation process. :

Pursuant to 332.4(b)(1) of the new regulations, for any activity that requires a standard DA permit
pursuant to section 404 of the Clean Water Act, the public notice for the proposed activity must
contain a statement explaining how impacts associatéd with the proposed activity are to be avoided,
minimized, and compensated for. . The mitigation statement in the public notice is to be based on the
information submitted by the applicant, in accordance with the new requirement at 33 CFR 325.1
(d)(7). This explanation shall address, to the extent that such information is provided in the '
mitigation statement required by 325.1 (d)(7), the proposed avoidance and minimization and the
amount, type, and location of any proposed compensatory mitigation, including any out-of-kind
compensation, or indicate an intention to use an approved mitigation bank or in-lieu fee program.



The mitigation statement provxded should be brief, because the permit evalna’uon process is an
iterative process, and district engineers often require additional avoidance and minimization
measures as they evaluate permit applications. The level of detail provided in the pubhc riotice must -
be commensurate with the scope and scale of the impacts. : '

' The full text of the April 10, 2008 Federal Register may be viewed at the fbllowing web address:

httg:l/www.usace.army.miI/cw/cecwo/realnewslﬁnal mitig_rule.pdf

'I_fyou have any questions regarding the information contained in this public notice, you may contact
Jason W. Steele at 251-690-3188 or by e-mail at Jason. W.Steele@usace.army.mil.

MOBILE DISTRICT
U.S. Army Corps of Engineer



DEPARTMENT OF THE ARMY -
MOBILE DISTRICT, CORPS OF ENGINEERS
P.0. BOX 2288
MOBILE, ALABAMA 36628-0001

RERLYTO
" ATTENTION OF:

" CESAM-RD | B ‘May 9, 2011

PUBLIC NOTICE =
U.S. ARMY CORPS OF ENGINEERS
' MOBILE DISTRICT

DRAFT CLEAN WATER ACT GUIDANCE REQUEST FOR COMMENTS

On May 2,2011, the Envrronmental Protection Agency (EPA) and U S. Army Corps of Engmeers
. (USACE) jointly publlshed in the Federal Register their proposal to issue clarifying guidance for
determmmg which waters and wetlands are protected under the Clean Water Act (CWA) programs. The -
agencies are soliciting comments on the proposed draft gurdance from mterested parties, and the comment -
: penod will be 60 days

'The proposed draft gu;dance is mtended to improve the consnstency, predlctablllty, and transparency of
) junsdlctronal determmatlons and be fully con51stent with the CWA apphcable regulations, and Supreme Court
) decxslons .

You may submlt comments identifi ed by docket’ number EPA—HQ—OW—.’ZOI 1—0409 by any of the
_ - following’ methods - _ , . ,

. Federal eRulemakmg Portal http [rwww. regulatlons gov at docket ID no. EPA—HQ—OW—ZO] 1—0409
Please see:the Federal Regxster notice for instructions on submlttmg comments.

. E-mall owdocket@epa gov. Include EPA—-HQ—OW—ZOI 1—0409 inthe subject line of the message

* Mail: Send the ongmal and thiree copres of your comments to: Water Docket, Envrronmental Protection. -
' Agency, Mail Code 2822T, 1200 Pennsylvania Avenue NW Washmgton DC 20460 Attention: Docket
1D No. EPA—HQ—OW—ZO] 1—0409

* Hand Delivery/Courier Deliver your comments to EPA Docket Center, EPA West, Room 3334, 1301
Constltutlon Avenue, NW, Washington, DC 20460, Attention: Docket ID No. EPA~HQ-OW-2011-0409.
Such deliveries are accepted only during the Docket’s normal hours of operation, which are 8:30 a.m. to
""4:30 p.m: »Monday through Friday, excluding legal holidays. Special arrangements should be made for
dehverles of boxed information. The telephone number for the Water Docket is (202)566-2426

’ Aﬁer the comment period has ended, the agencies will thoroughly consider all comments recelved as they
“develop final guidance.-The 2008 Clean Water Act Guidance wle remain in effect until final guidance is
' publtshed in the Federal Regtster :

A copy of the proposed draft guldance is avallable through the USACE webpage at
_tt_p.//www usace.army. mil/CECW/Pages/nnpi.asp, the EPA webpage at http://www.epa.gov, at
www.regulations.gov. (docket-number EPA~HQ—OW——201 1-0409), or the Federal Reglster at
http.//www £po. gov/fdsys/browse/col lectlon actlon?collectlonCode—FR ’ A

L —— c—a . — .

. — ———— ————



Additional information about the Environmental Protectlon Agency’s CWA programs can be found at:
http://water.epa. gov/lawsregs/gu1dance/mdex cfin. The. U.S. Army. Corps of Engineers Regulatory
- program 1nf0rmatlon can be: found at: http //www -usace.army. mll/CECW/Pages/cecwo reg.aspx

MOBILE DISTRICT
U.S. Army Corps of Engineers
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- ‘Estimated Total Annual Cost:
$1,356,320, includes $20 in annualized
-capital or O&M costs. .
Changes in the Estimates: There is a
decrease of 1,667 hours in the total .-
estimated burden currently identified in
.- the OMB Inventory of Approved ICR
* -Burdens. This decrease reflects EPA’s
‘'updating of burden estimates. The
decrease is due to an increase in
- computer-generated product transfer
" documents.

- Dated: April 25, 2011.
‘John Moses,
" Director, Collection Strategies Dlvzsmn
* [FR Doc. 2011-10425 Filed 4-29-11; 8: 45 am]
‘BILLING CODE 6560-50-P

- ENVIRONMENTAL PROTECTION
" AGENCY

.[FRL—9300—9]

In the Matter of the Taylor Lumber and

_+ Treating Superfund Site; Sheridan,
- Orégon, Amendrinent to Agreement and

Covenant Not To §ug,£a_g_mi Wood
‘ Preservmg ofOregon

.- AGENCY: Envn‘onmental Protectlon
: Agency (EPA). .

' ACTION: Notice; request: for pubhc

’ ‘comment

‘SUMMARY: This Amendment to
‘Agréement and Covenant Not to Sue
(“Amendment”) amends-the 2002 .
Agreement and Covenant Not To Sue,
Docket CERCLA-10-2002-0034 .
(“Original Agreement”}, entered into’ by .
-and between the United. States on behalf
. -of the U.S. Environmental Protection
. Agency {“EPA”) and Pacific Wood -
“Preserving of Oregon (“PWP0O”). In ‘
‘accordance with the Comprehensive:
_Envirenmental Response, -
» 'Compensatlon, and Liability Act, 42
-U.S.C. 9601 et seq. (“CERCLA”), notice
is hereby given of the proposed
Agreement between the EPA and PWPO,
- . subject to the final review and approval

‘of the EPA and the U.S. Department of
Justice. .

The 2002 Orlgmal Agreement with
PWPO provided a covenant not to sue
for response costs at the Taylor Lumber
and Treatmg Site, which PWPO was
acquiring, in exchange for several
obligations related to site operation and -
.a commitment not to use certain
hazardous products, including
pentachlorophenol, at the Site. This
Amendment removes the restriction on
pentachlorophenol use and extends
PWPO’s commitment to collect and treat

* . groundwater and maintain the asphalt
‘cap until January 31, 2022, or for as long
as PWPO owns or operates on the

Property, whichever is later. This
Amendment includes additional
commitments including submittal of .
annual environmental audit reports;
implementation of institutional
controls; payment of EPA future -
oversight costs; and, a revised Statement
of Work for future work to be performed
by PWPO.

DATES: Comments must be received on
or before May 16, 2011.

ADDRESSES: The proposed settlement is
available for public inspection at the

U.S. EPA Region 10 office, located at

1200 Sixth Avenue, Seattle, Washington
98101. A copy of the proposed
settlement may be obtained from, Sharon

.Eng, Paralegal, U.S. EPA Region 10,

Mail Stop ORC-158, 1200 Sixth

‘Avenue, Suite 900, Seattle, Washington

98101; 206-553~0705. Comments
should reference the Taylor Lumber and

‘Treating Superfund Site in Sheridan,

Oregon, EPA Docket No. CERCLA-10—

2002-0034-and should be addressed to - -

)'enmfer Byrne, Assistant Reglonal
Counsel, U.S. EPA Region 10, Mail Stop

ORC-158, 1200 Sixth Avenue, Suite

900, Seattle, Washington 98101.
FOR FURTHER INFORMATION CONTACT:

“Jennifer Byrne, Office of Regional
-Counsel, Mail Stop: ORC~158, '

Environmental Protection Agency, 1200

- Sixth Avenue, Suite 900, Seattle, WA,

98101; telephone number: 206-553— -
0050; fax number: 206-553-0163; e-

- mail address: byrne Jennifer@epa, 8oV

Dated April 25, 2011.
Daniel D. Opalski,
Director, Office of Environmental Cleany up.

. {FR Doc. 2011-10567 Filed 4-29-11; 8:45 am]

BILLING CODE 'ssso—_so—P

ENVIRONMENTAL PROTECTION
AGENCY :

DEPARTMENT OF DEFENSE

Deaprtment of the Army, Corps of

" Engineers

[EPA-HQ-OW~2011 —Q409; FRL—9300—6]

EPA and Army Corps of Engineers
Guidance Regarding Identification of
Waters Protected by the Clean Water

 Act

AGENCY: Environmental Protection
Agency (EPA); and U.S. Army Corps of
Engineers, Department of the Army,

Department of Defernise.

ACTION: Natice of avallablhty and -
request for comments.

SUMMARY: The Envn'onmental Protection -
. Agency (EPA) and the U.S. Army Corps
* of Engineers (the Corps) are pubhshmg

for pubhc comment proposed guidance -
that describes how the agencies will
identify waters protected by the Federal
Water Pollution Control Act <
Amendments of 1972 (Clean Water Act
or CWA or Act) and implement the
Supreme Court’s decisions on this topic

" (i.e., Solid Waste Agency of Northern

Cook Countyv. U.S. Army Corps of

. Engineers (SWANCC) (531 U.S. 159

{2001)) and Rapanos-v.-United States
{547 U.S. 715 (2006)) (Rapanos)). The
agericies believe that under this
proposed guidance the number of -
waters identified as protected by the
Clean Water Act.will incredse compared - -

- to.current practice and this

improvement will aid in protecting the
Nation’s public health and aquatic

' resources.

The proposed guldance is consistent
with the principles established by the .
Supreme Court cases and is supported

" by the agencies’ scientific

understanding of how waterbodies and
watersheds function.

In addition; the agencies beheve that

. when the revised guidance is finalized 4

and goes into effect, it will improve

" CWA program predictability-and clarity

regarding the scope of “waters of the
United States” protécted under the Act.

“and that this improvement will have
- benefits for both the government and

regulated parties. When finalized, this

- guidance would supersede previously .

issued guidance on this matter, This
guldance will apply to all CWA

. - programs, including section 303 water

quality standards, section 311 oil spill
prevention and r response, section 401

- water quahty certification, section 402 .
: 'National Pollutant Discharge ’

Elimination System permits; and section

" 404 permits for dlscharges of dredged or
fill material. The agencies seek public
.commerit on all aspects of the propoesed

guidance, including interpretations and
scientific underpinnings. :

In addition to this guidance, the

" agencies expect to propose revisions of
_existing regulations to further clarify

which waters are subject to CWA -

. jurisdiction, consistent with the

Supreme Court’s decisions. Public .
comment on any such revisions will be
requested at the time they are proposed

DATES: Comments must be received on
or before July 1, 2011.

ADBRESSES: Submit your comments, )
identified by Docket ID No. EPA-HQ-

- OW-2011-0409 by one of the - following

methods

»- Federal eRulemaking Portal: hitp:/f
www.regulations.gov. Follow the

‘instructions for submitting comments.-
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o E-mail: owdocket@epa.gov. Include
EPA-HQ-OW-2011-0409 in the subject
line of the message.

" Mail: Send the original and three
. copies of your comments to: Water’ E

" Docket, Environmental Protection

Agency, Mail Code 2822T, 1200
Pennsylvania Avenue, NW., .
Washington, DC 20460, Attention:
Docket ID No. EPA-HQ-OW-2011-
0409. Lo
¢ ‘Hand Delivery/Courier: Deliver
- your comments to EPA Docket Center,
EPA West, Room 3334, 1301
- _Constitution Avenue, NW., Washington,
" DC 20460, Attention Docket ID No.-
EPA-HQ-0OW-2011-0409. Such

deliveries are accepted only during-ihe '

-Docket’s normal hours of operation,
which are 8:30 a.m. to 4:30 p.m., -
Monday through Friday, excluding legal
holidays. Special arrangements should
be made for deliveries of boxed
information. The telephone number for
. the Water Docket is 202-566—2426.
" Instructions: Direct your comments to,
Docket ID No. EPA-HQ-OW-2011-
0409. EPA’s policy is that all comments
received will be included in the public
docket withouit change and may be-
-made available on-line at http://
‘www.regulations.gov,in¢luding any
-personal information provided, unless
the comment includes information
" ¢laimed to be Confidential Business
Information (CBD) or other information
. whose disclosure is restricted by statute.
"Dao-not submit informationthat you .
consider to be CBI, or otherwise
. protected, through http://
‘www.regulations.gov or e-mail. The.
-http S www. reguIatwns gov Web site is
" an “anonymous access” system, which

" means EPA will not know your identity '

or contact information unless you
provide it in the body of your comment.
If you send an e-mail directly to EPA
without going through http:// '
www.regulations.gov, your e-mail
address will be automatically captured
- and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you -
. submit an electronic comment, EPA
- recommends that you include your
name and other contact information in
‘the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA might not be
* ‘able to consider your comment. Avoid.
-the use of special characters-and any
‘form of encryption, and ensure that
- electronic files are free of any defects or

* -'viruses. For additional information

- about EPA's public docket, visit the EPA
Docket Center homepage at hitp:// -
www.epa.gov/epahome/dockets.htm.

- 2003 (88 FR 1991, .1995), and “Clean

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Some
information, however, is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is publxcly
available only in hard copy. Publicly
available docket materials are avallable
electronically at http://
www.regulations.gov or in hard copy at
the Water Docket, EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Ave., NW. Washmgton,
DC. The Public Readmg Room is open
from 8:30 a.m. to 4:30 p.m., Monday

“through Friday, excluding legal

holidays. The telephone number for the

Public Reading Room is 202-566-1744,

and the telephone number for the Water
Dacket is 202--566~2426.

FOR FURTHER INFORMATION CONTACT:

Ms. Donna Downing, Office of Water
(4502--T), Environmental Protection
Agency, 1200 Pennsylvania Ave.; NW.,
Washington DC.20460; telephone

number 202-566—1783; e-mail address:

CWAwaters@epa.gov. Mr. David Olson,

" Regulatory Community of Practice

- (CECW-CO-R}, U.S. Army.Corps of
Engineers, 441 G Street, NW.,

- Washington, DC 20314; telephone

number 202-761-4922; email address:
david.b.olson@usace.army.mil.

" SUPPLEMENTARY INFORMATION: EPA and

the Corps are seeking ‘public:comment
on proposed joint agency. guidance.
regarding identification of waters

. protected by the Clean Water Act. The
" -agencies intention is.that the final joint -
guidance will supersede the “Joint

‘Memorandum” providing clarifying -

guidance on SWANCC, dated Jan. 15,

Water Act Jurisdiction Followmg the
U.S. Supreine Court’s Decision in
Rapanos v. United States & Carabell v.
United States,” dated December 2, 2008,

-and available at http://water.epa.gov/

lawsregs/guidance/wetlands/
CWAwaters.cfm. Until that final

‘guidance is issued, both the 2003 and
2008 CWA jurisdiction guidance remam

in effect.
Congress enacted the Clean Water Act
{CWA) “to restore anid maintain the

chemical, physical, and biological .

integrity of the Nation's waters” (33
U.S.C. 1251(a)). One of the mechanisms
adopted by Congress to achieve that
purpose is a prohibition on the
discharge of any pollutants into

‘“navigable waters” except in compliance

with other specified sections of the
CWA (33 U.S.C. 1311(a) and
1362(12)(A)). In most cases, this means

compliance with a permit 1ssued

pursuant to CWA section 402 (33 U.S.C.
1342) or section 404 (33 U.S.C. 1344).
The CWA provides that “[t]he term -
‘navigable waters’ means the waters of
the United States, including the .
territorial seas” (33 U.S.C. 1362(7)). EPA_ .

"and the Corps have further defined the.
"term “waters of the United States” in

regulations (40 CFR 230.3{s) and 33 CFR
328.3(a); substantively similar
regulatory definitions appear at 40 CFR

'110.1, 112.2, 116.3, 117.1, 122.2, 232.2,

300.5, part 300 App. E, 302 3and -
401.11).

The U.S. Supreme Court has
addressed the scope of waters of the .
United States protected by the CWA 'in

_three cases, two of which are

specifically addressed by the draft
guidance: in SWANCC, the Court
addressed the question of CWA
jurisdiction over isolated ponds, and
concluded that CWA jurisdietion could
not be based solely on the presence of
migratory birds. In Rapanos, the Cotirt
addressed CWA protections for
wetlands ad]acent to tributaries; and

" issued five opinions with no single

opinion commanding a majority of the -

"Court. Neither SWANCG nor the -
" ‘opinions in Rapanos. invalidated any of

the regulatory provisions defmmg
“waters of the United States.” The:Court

" also addressed the question of CWA
_ “jurisdiction in an earlier case, Riverside

Bayview Homes. While not specifically-

. addressed in the current guidance; this
- case informed the Court’s decxsmns in-

the latter two cases. _ _
The agencies believe it is advisable to
replace existing guidance docuinents -

-interpreting SWANCC and Hapanos in

" order to implement the CWA ina
‘manner that is consistent with those

* -opinions, reflects the best available

science, anid recogmzes recent field
implementation experience. By

. reflecting such developments, the
_ proposed guidance made available

today for public comment is expected,
once it is finalized after considering all
comments received, to provide clearer
direction to field staff in implementing
the Court decisions and reduce
uncertainty in the regulated community.
EPA and Army Corps of Engineers
Guiddnce Regarding Identification of
Waters Protected by the Clean Water Act -

Dated: April 25, 2011.
Nancy K. Stoner,
Acting Assistant Administrator for Water .

- Environmental Protection. Agency.

Dated: April 26, 2011.
]o Ellen Darcy,

Assistant Secretary of the Army (Civil Works)
Department of the Army..

" [FR Doc. 2011~10565 Filed 4-29-11; 8:45 am}
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Draft Guidance on Identifyin'g Waters Protected by the Clean Water Act

This draft guidance clanﬁes how the Envnonmental Protectxon Agency (EPA)*' and the -
- US. Army Corps of Engineers (the Corps) wxll identify waters protected by the Federal Water
Pollution Control Act Amendments of 1972' (Clean Water Act or CWA or Act) and implément
the Supreme Court’s decisions concerning the extent of waters covered by the Act (Solid Waste
Agency of Northern Cook County v. U.S. Army-Corps of Engineers (SWANCC, )? and Rapanos v.
" United States (Rapanos)®).. This document clarifies how the EPA and the Corps understand
existing requirements of the CWA and the agencies' implementing regulations in- light of
SWANCC and Rapanos and prowdes guidance to-agency ﬁeld staff in makmg determinations.

' about whethet waters are protected by the CWA .

This draft guidance document is intended to descnbe for agency ﬁeld staff the agencxes
current understandings; it is not-a rule, and hence it is not binding and lacks the force of law.
Orice finalized, this guidance will supersede existing guidance to field staff issued in 2003 and
2008 on the scope of “waters of the United States” (also “waters of the U.S.”) subject to CWA
programs.”  Although guidance does not have the force of law, it is frequently used by Federal

“.agencies to explain and clarify their understandings of existing requlrements In this case, the
“agencies believe that field staff across the. country will benefit from new guidance thatis
informed by lessons learned since 2008 and that reflects the agencies® understandmgs with -
respect to CWA Junsdlctlon consistent with Supreme Court decisions and existing agency
“regulations. Each Jjurisdictional determination, however, will be made on a case-by-case basis
~ considering the facts-and cireumstances of the case and consistent with apphcable statutes,
‘ ','regulatxons and case law. '

Aﬁer recelvmg and takmg account of publlc comments on this document EPA and the
Corps expect to finalize it and.to undertake rulemaking consistent with'the Admlmstratlve '
Procedure Act. This process is expected to start with a proposed rule, to clarify further via- _
regulation the extent of Clean Water Act jurisdiction, consistent with the Court's de0131ons. EPA
aiid the Corps decided to begin this process with draft, nonbmdmg guidance in order to clarify
their existing understandmgs whlle also cons1dermg and recelvmg the benefit of pubhc '
' comments .

. . Congress enacted the Clean Water Act “to restore and mamtam the chemlcal physncal
--and biological integrity of the Nation’s waters,” and this guldance will help the agencies
implement specific provisions of the Act to achxeve this objective.® The CWA has a number of
programs designed to protect and restore the Nation's waters. Together, these programs provide
- effective protect1on from pollutlon for waterbodles across the country, mcludmg waters that

* To increase clanty of thls document, endnotes that primarily provide citations will be indicated with Arablc
numerals, and footnotes that provide additional substantive information will be indicated with Roman numerals.
*EPA Regions will use this- -guidance fo oversee and: implement programs under the Clean Water Act, including
those under sections 303, 311, 401, 402 and 404, 33U.S.C. §§ 1313, 1321, 1341, 1342 and 1344. (See endnote 1
for an explanation of the relevant. hxstory of the Clean Water Act’ )

i  Corps Districts will utilize this guidance to |mplement Clean Water Act section 404,33 U.S.C. § 1344

i . Specifically, this memorandum supersedes the “Joint. Memorandum” providing clarifying guidance on SWANCC
«dated January 15, 2003 (68 Fed. Reg. 1991; 1995), and “Clean Water Act Jurisdiction F ollowing the U.S. Supreme
Court s Decnsxon in Rapanos V. Umted States & Carabell v. United States * dated December 2,2008. .



supply-drinking water, filter pollutants, provide water for irrigation, and support hunting and
-fishing, outdoor recreation, and tourism. =~ - - . <

. The Clean Water Act, however, applies only to waters that are “waters. of the United .

~ States.” This draft guidance clarifies how EPA and the Corps will identify waters to be protected |

‘under the Act consistent with the statute, regulations, Supreme Court caselaw, relevant science

related to aquatic ecosystems, and the agencies' field experience. As noted above; this. guidance,

* once finalized, will supersede previously issued guidance on the scope of “witers of the United

- States” (also “waters of the U.S.”) subject to CWA programs. However, it is not the agencies’
intention that previously issued jurisdictional determinations be re-opened as aresult of ’t.h\is

- guidance. S ' : '

- The U.S. Supreme Court has addressed the scope of waters of the United States protected
by the CWA in three cases. ‘In United States v. Riverside Bayview Homes, Inc. (474 U.S. 121
- (1985)), the Supreme Court held that wetlands adjacent to a traditional navigable water were
. properly considered to be “waters of the United States.” In SWANCC, the Court addressed the
" question of CWA jurisdiction over isolated, non-navigable, intrastate ponds, and concluded that
. CWA jurisdiction could not be based solely on the presence of migratory birds. In Rapanos, the.
~ Court addressed CWA protections for wetlands adjacent to non-navigable tributaries, and issued
" five op’in'_io’ns_ with no single opinion commandinig a majority of the Court.- The plurality opinion,
 authored by Justice Scalia, stated that “waters.of the United States” extended beyond traditional
navigable waters to-include “relatively permanent, standing or flowing bodies of water.” Id..at .
739.. Thé plurality. went on to clarify that relatively permanent waters ”do Tiot necessarily ‘

- . exclude” streams, rivers; or lakes that might dry up in extraordinary circumstances, such as

drought, and seasonal rivers, which centain continuous: flow during some months of the year but
1o flow during dry months. The plurality opinion also asserted that only wetlarids witha =
“contimious surface connection” to other jurisdictional waters are considered “adjacent” and
. protected by the CWA. Id. at 742. ' C o "

. Justice Kennedy’s concurring-opinion took a different approach from Justice Scalia’s.
Justice Kennedy concluded that “waters of the United States” included wetlands that had a. -
significant nexus to traditional navigable waters, “if the wetlands, cither alone or in combination -
with similarly situated lands in the region, significantly affect the chemical, physical, and -
biological integrity of other covered waters more readily understood as ‘navigable’” (id. at 780). -
The four justices who signed on to Justice Stevéns’ opinion would have upheld jurisdiction under -
~the agencies' existing regulations-and stated that they would uphold jurisdiction under either the -

plurality or Justicé Kennedy's pinion (id. at 810):

4 The agencies continue to believe, as expressed in previous guidance, that it is most h

- consistent with the Rapanos decision to assert jurisdiction over waters that satisfy either the

- plurality or the Justice Kennedy standard, since a majority of justices would support jurisdiction
~under either standard. However, after careful review of these opinions, the agencies concluded

that previous guidance did not make full use of the authority provided by the CWA to include
waters within the scope of the Act, as interpreted by the Court. ‘This draft guidance provides a

‘more complete discussion of the agencies’ interpretation, including of how waters with a

"significant nexus" to traditional navigable waters or interstate waters are protected by the CWA. .
R g"’"_"—'k_v_ . N " - —-—‘—__—" - -




 In addition, this guidance explains the legal basis for. coverage of waters by the CWA in cases
that were not addressed by the previous guidance (for example, interstate waters).

The agencies expect, based on relevant science and recent field éxperience, that under the
understandings stated in this draft guidance, the extent of waters over which the agencies assert
jurisdiction under the CWA will increase compared to the extent of waters over which

Jjurisdiction has been asserted under existing guidance, though certainly not to the full extent that

it was typically asserted prior to the Supreme Court decisions in SWANCC and Rapanos.
‘However, each jurisdictional determination will be made on 2 case-by-case basis considering the

- facts and circumstances of the case and consistent with applicable statutes, regulations, and case

law. oo o - ' :

The agencies understand that decisions concerning whether or not a waterbody is subject
- to the CWA have consequences for State, tribal, and local governments and for private parties.
Consistent with Executive Order 13563, and in particular its emphasis on predictability and
- certainty, key goals of this draft guidance are to increase clarity and to reduce costs and delays in .
obtaining CWA permits by reducing the complexity of Corps of ‘Engineers and EPA decisions
concerning waters protected by the CWA, thus improving the predictability of the process of
. identifying waters protected by the Act, and increasing consistency of decisions across the
country. _ o I _ ’

There is only one CWA definition of “waters of the United States.” Thus, this draft

guidance, like'the earlier guidance it replaces, necessarily will apply to decisions concerning’

- whether a waterbody is subject to any of the programs authorized under the CWA. Although

. SWANCC and Rapanos specifically involved section’404 of the CWA' and discharges of dredged
- orfill material, the term “waters of the United States” must be interpreted: Consistently for all
- ‘CWA provisions that use the term. These provisions include the section 402 National Pollutant

- Discharge Elimination System (NPDES) permit program, thé section 3 11 oil spill program,’ the
water quality standards and total maximum daily load programs under section 303, and the
- section 401 State water quality certification process. . However, while there is only one CWA -
definition of “waters of the United States,” there may be other statutory factors that define the

" reach of a particular CWA program or p:oVision.6‘ .

‘This diaft guidance does not address the regulatory exclusions from coverage under the

- CWA for waste treatment systems and prior converted croplands, or practices for identifying -
Wwaste treatment systems or prior converted croplanvd's.-' It does not. affect any of the exemptions
from CWA section 404 permitting requirements provided by CWA section 404(f), including

. those for normal agriculture, forestry and ranching practices.® This guidance also does not

- address the statutory and regulatory exemptions from NPDES permitting requirements for

agricultural stormwater discharges.and return flows from irrigated agriculture.’

. The CWA provisions and supporting regulations described in this document contain

- legally binding requirements. The agencies emphasize that this guidance does not substitute for
those provisions or regulations and is not itself a regulation. It does not impose legally binding
requirements on EPA, the Corps, or the regulated conimunity, and may not apply to a particular:
situation depending on the circumstances. Any decisions regarding a particular water will be

3



based on the applicable statutes, regulations, and case law. Therefore, interested persons are free
to raise questions regarding particular situations, and EPA and/or the Corps will consider
' _whether or not the recommendations or mterpretatrons of this guidance are: appropriate in that
sxtuatron based on the statutes, regulatlons and case law. The use of language such as
“"recommend," "may," "should" and "can" is intended to describe agency policiesand
recommendations, while the use of mandatory terminology such as ' must" and "required" is
intended to describe the agencies’ interpretations of controlling requrrements under the terms of
the CWA, its 1mplementmg regulatlons and relevant case law.

Thls 'draﬁ guldance is d_lvrded into elght sect'ro'ns:

e The first two sections address the fundamental classes of waters subject to Clean Water

Act Jurlsdlctlon traditional navigable waters (Sectlon 1) and interstate waters (Sectlon
2). :

o The next sectlon provrdes general gurdance relatmg to the “srgmﬁcant nexus” standard
.described by J ustice Kennedy in the Rapanos decision: (Sectron 3)

e The next three. sectlons prov1de gurdance on determmmg whether varlous types of waters
are subject to CWA Junsdlctlon mcludmg :
o Tributaries (Section 4); N
o ‘Adjacent wetlands (Section 5) and
o Other waters (Sectlon 6) T

. The next section provrdes examples of waters that are generally not waters of the- Umted
States under the CWA (Section 7) ' :

e The final section provrdes gu1dance on the documentatron necessary to support decrsmns
' concemmg whether waters are protected by the: CWA (Sectron 8.

, Addrtlonal smentlﬁc and legal mformatlon concemmg these toplcs 1s provrded in an
appendlx at the end of this document






Section 1: Tradition_al Navigable Waters

EPA and the Corps will contmue to assert CWA jlll‘lSdlCthIl over “[a]ll waters whlch are

~currently used, or were used in the past,-or may be susceptlble to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide.”® These

waters are referred to in this guidance as “traditional navigable waters.” The traditional

navigable waters include all of the “navigable waters of the United States,” as defined in 33 -
- C.F.R. part 329 and by numerous decisions of the federal courts, plus all other waters that are
navigable-in-fact (for example, the. Great Salt Lake, Utah, and Lake Minnetonka, Minnesota).
Thus, the traditional navigable waters include, but are not limited to, the “navigable waters of the
United States™ within the meamng of sectxon 10 of the Rlvers and Harbors Act of 1899 (also
" known as “Sectlon 10 waters”).!! - : ,

- For purposes of CWA Jurlsdlctlon and this gu1dance waters will be con31dered tradmonal
_ navigable waters lf : :

° They are subject to section 9 or 10 of the vaers and Harbors Act or
. A federal court has determmed that the water body is naVIgable-m-fact under federal law
‘or .- : : _ :
. 'They are waters currently bemg used for commercxal navrgatnon mcludmg commercral
~ waterborne ; recreatxon (for example boat rentals guxded ﬁshmg trlps or water skr
' toumaments) or’ ' :
s Theyhave hlstoncally been used for commercxal navngatlon mcludmg commercral
L waterbome recreatlon or -
e They are susceptxble to bemg used in the future for commercml nav1gatlon mcludmg
T commermal waterbome recreatlon Susceptibility for future use may- be determined by
. examining a number of factors, in¢luding the physical characteristics and capamty of the *
. waterto be used m. commercial- nav1gatxon mcludmg commermal recreatlona] nawgatlon o
- (for example size, depth -and flow velocnyIv , and the hkehhood of future commercial
- 'navngatlon mcludmg ‘commercial waterbome recreation: A. hkehhood of future '
commiercial nav1gatlon mcludmg commercxal ‘waterborne recreation, can be -
.demonstrated by current boatmg or.canoe trips for recreation or other purposes. A
. rdetermmatlon that a water is- susceptible to future commercial navngatlon mcludmg
" commercial waterborne recreation, should be supported by evidence.”

¥ While a tradmonal navngable water need not be capable of supportmg nawgatlon at all times, the frequency, -
volumie, and duration of flow are relevant considerations for detemnmng if a'waterbody has the physncal '
characteristics suitable for navigation, '
Y A trip taken: solely for the purpose of demonstratmg a waterbody can be navngated would be suﬂicrent See e. g,
FPL Energy Marine Hydro L. L C. v: FERC, 287 F. 3d 1151, 1157 (D.C. Cir. 2002). :
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Section 2: Interstate Waters

EPA and the Corps w1ll assert _]UI'lSdlCthl’l over all mterstate waters consrstent w1th the
agencres current regulations defining “waters of the United States” to include “interstate waters
mcludmg interstate wetlands.”'? Interstate waters, defined by the federal water pollution control
statutes prior to the CWA as “all rivers, lakes, and other waters that flow across, or form a part
of, State boundaries,” remain jurisdictional waters under the CWA even if such waters are not

traditional navigable waters as described in Section 1-above."® For purposes of this guidance,
lakes, ponds, and similar lentic (or still) water features crossmg state boundaries are -
jurisdictional as interstate waters in their entirety. For streams and rivers, including
rmpoundments field staff should determine the upstream and downstream extent of the stream

. orriver crossing a state boundary that should be considered the “interstate water.” One method

. of determmlng the extent of a riverine “interstate water” is the use of stream order. Thus, for

- fivers-and streams the “interstate water” would extend upstream.and downstream of such

' boundary for the entire length that the water is of the same stream order.

* The agencies will analyze tributaries to 1nterstate waters' consistent w1th the treatment of

" ,. trlbutanes to traditional navigable waters under Justice Kennedy s standard discussed in Section

 4.below. Slmllarly, the agencies will analyze wetlands adjacent to interstate waters (except
Uwetlands that are- adjacent to mterstate wetlands) consistent with the treatment of adjacent

. wetlands under Justice Kennedy s standard discussed in Section 5 below. Finally, EPA and the

- Corps will analyze other waters relatlve to an mterstate water con31stent with Section 6 below

o 1Sectlon 3: Slgmficant Nexus Analysrs

The- agencres w1ll assert Jurrsdlctlon over ‘waters with a sxgmﬁcant nexus to tradmonal

- navigable waters or interstate waters in accordance w1th S WANCC and Rapanos J ustlce
: Kennedy stated: : - :

“In Solzd Waste Agency of Northern Cook Cty V. Army Corps of Engzneers 531
. US. 159 (2001) (SWANCC), the Court held;, under the circumstances presented there,
* that to constitute navrgable waters’ under the Act; a water or wetland: must possess a

srgmﬁcanlt nexus’ to waters that are-or were navigable in fact or that could reasonably be
217
50 made. :

- Waters have the reqursrte 31gnrﬁcant nexus if they, elther alone or in combmatlon wrth
s1mrlarly situated waters in the region, significantly affect the chemiéal, physical, or biological
integrity of traditional navigable waters or interstate waters.” There is one significant nexus
standard for waters of the United States, and this section provides general guidance for
c determmmg the presence or absence of a 51gmf cantnexus. Sections 4, 5 and 6 provide more

YIn drscussmg the srgmﬁcant nexus standard, J ustice Kennedy stated: “The requxred nexus must be assessed i in
terms of the statute’s goals and purposes. “Congress enacted the [CWA] to ‘restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters’ ... .” 547 U.S. at 779. Consistent with Justice Kennedy’s
.. instruction, EPA and the Corps will apply the sigiificant nexus standard in a manner that restores and mamtams any

of these three attribuites .of traditional navrgable ‘waters and mterstate waters. :
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specrﬁc guidance to field staff for applymg the sngmﬁcant nexus standard when determmmg
Jurlsdlctlon over: -

. tributaries, o
» adjacent wetlands, and
_ e other waters.

- To evaluate the presence or. absence ofa srgmﬁcant nexus, the agencies mtend to asa
general matter,- consrder

(1) Waters t0 be “sxmrlarly situated” wrth waters of the same resource type specrﬁcally
(a) tributaries; (b) adjacent wetlands; or (c) other waters that are in close physical
proximity to traditional navigable waters, interstate waters, or their jurrsdlctlonal
tributaries (“proximate other waters”);""

(2) Waters to-be “in the region’ if they fall within the same’ watershed For the purposes
of this analysis, the watershed is defined by the area drammg into the traditional
_navigable water or interstate water; and

~ (3) Waters to have a significant nexus if they alone or in combmatlon with other srmnlarly ,
situated waters'in the-sanie’ watershed have an effect on the: chemical; physical, or
biological integrity of traditional nav1gable waters or 1nterstate waters that is more

~ than “speculatlve or 1nsubstant1al SORRIT :

‘ Therefore field staff should first determme whether the water to be evaluated isa _
' -trlbutary, adjacent wetland or proxrmate other water under the regulatxons waters in the same .
- category should be consrdered the s1m11arly 31tuated waters '

Next ﬁeld staff should determme the watershed as defi ned by the area18 draining mto the
v nearest tradrtlonal ‘navigable water or interstate water, and should identify the “similarly
' s1tuated” waters.in that: watershed The logrcal and- sc1ent1ﬁcally valid "region” for determining
- whether srmrlarly situated waters have a slgmﬁcant nexus is the watershed that drains to the
. nearest traditional navigable water or interstate water through a single point of entry. There may
‘be circumstances in which field staff, for efficiericy purposes, elect to begm the case-by-case
L srgmﬁcant nexus analysrs utrhzmg a smaller watershed (for example, in some circumstances, the
- Hydrologlc Unit Code (HUC)-10 "watershed" as ldentlﬁed by the U.S. Geological Survey and
~ the Natural Resources Conservation Service, whlch are typically between 40;000-250,000 acres
‘in size)."” Field staff should not, however, utilize an area larger than the watershed that drains to
‘the nearest traditional navigable water or interstate water through a single point of entry. When'a
smaller watershed provides sufficient science-based _;ustrﬁcatlon to establish jurisdiction, field
staff need not unnecessarily expend administrative time and resources analyzing the entire single
point of entry watershed. However ﬁeld staff should not use a watershed smaller than the smgle
" point of entry watershed as the basrs for a finding of no jurisdiction. ‘

i For. other waters that are not in close physrcal proxnmty to traditional navrgable waters, mterstate waters, or their

s junsdlctronal tributaries, the agencies will apply the significant nexus standard to each of these waters individually,
~except in cases where there is a compellmg sc1ent1ﬁc basis for treatmg a group of such waters as snmxlarly situated -

o ‘~waters in the same region (see Section 6)



-Finally, field staff should détermine whether the water they are evaluating, in
combination with other similarly situated waters in the watershed, has a significant nexus to the
nearest traditional navigable water or interstate water. Functions of waters that might _
~ demonstrate a significant nexus include sediment trapping, nutrient recycling, pollutant trappmg ,
and filtering, retention or attenuation of flood waters, runoff storage, and provision of aquatic
‘habitat. A hydrologic connection is not necessary to establish a significant nexus, because in
*_some cases the lack of a hydrologic connection would be a'sign of the water’s function in.

' relatlonshlp to the traditional navigable water or interstate water, such as retention of flood
waters or pollutants that would otherwrse flow downstream to the tradrtlonal navigable water or

- mterstate water

- Within a single point of entry watershed, over a period of time there will probably be
multiple jurisdictional determinations. While field staff will have to make case-specific
determinations, they may use information used in previous determinations, and the agencies
would generally expect that if a significant nexus has been established for one water in the

- . watershed, then other similarly situated waters in the watershed would also be found to have a

'. _ significant nexus, because under Justice Kennedy s.test, similarly situated waters in the region .
-should be evaluated together. However, the documentation for each case should be complete :
‘enough to support the specific jurisdictional determiniation without cross-references to other files,

: 1ncludmg an explanation of which waters were con51dered together as srmrlarly srtuated and i in
the same reglon o :

Among the most 1mportant tasks for ﬁeld staff is demonstratmg that a 1gn1ﬁcan nexus: .
- exists between the “31m11arly situated” waters that are the subjectof a ‘case-specific, Junsdlctlonal _

- - determination and the relevant traditional navrgable 'water or-interstate water. Justice Kennedy

" provides: gmdance about the nature of the nexus when he concludes that waters are not -
 jurisdictional when their effects on the physrcal chemical, or biological integrity of downstream .
- traditional navxgable waters are.speculative-or insubstantial. In‘the contextused by Justice.
" Kennedy, a. srgmf cant nexus” includes having a predlctable or observable chemical, physmal
or biological functional relatronshrp between the similarly- situated waters and the traditional
navigable water or interstate water. EPA and the’ Corps should further demonstrate that the _
31m11arly 51tuated waters 31gn1ﬁcantly affect the tradmonal nav1gable water or interstate water

Thus field staff should look for mdlcators of hydrology, effects on water quahty, and
physical, chemical, -and biological (including ecologlcal) connections or functions when }
assessing whether a water, alone or in combination with similarly situated waters, has a more
than speculative or insubstantial effect on the chemical, physical, or biological integrity of

_downstream traditional navigable waters or interstate waters. Examples of ways in which _
hydrology can significantly affect downstream waters include, but are not limited to, transport of
water and materials and compounds carried by the water (e.g., suspended materials, dissolved
compounds), water retention, as a medium for the movement of aquatic organisms such as fish
and invertebrates, anid water discharge (e.g., release of retained water to other waters). Effects

- on the chemical integrity of downstream waters may include the extent to which the waters have

the capacity to carry pollutants (for example, petroleum wastes, toxic wastes, and sediment) or

~ flood waters downstream to traditional navrgable waters or interstate waters the extent to which



the waters reduce the amount of pollutants or flood waters that would otherwise enter traditional
_ navigable waters or interstate waters; and the extent to which the waters perform physical
functions related to the maintenance of downstream water quality such as sediment trapping.
Biological functions performed by the waters that may affect downstream traditional navxgable

" waters or interstate waters include the capacity to transfer nutrients and organic carbon to

downstream food webs (for example, macroinvertebrates present in headwater streams convert
‘carbon in leaf litter, making it available to species downstream), and the maintenance of habitat
that provides spawning areas for specnes in downstream waters.

AnalySIS of the above mdlcators whether documented for an individual water or based on '
scientific literature descrlbmg funetions applicable to the waters in question, along with an
analysis of how the described functions affect a traditional navxgable water or interstate water
will allow field staff to evaluate whether the water alone or in combination with 51mllarly ,

- situated waters in the watershed is hkely to have a more than speculatlve or insubstantial effect
-~ on the chemical, physical, or biological integrity of a traditional navigable water or interstate

water. It is not appropriate to determine significant nexus based solely on any specific threshold
of distance (for example, between a tributary and the traditional navigable water). Watershed _
ecosystems, and their interrelationships, are constructed of component parts.that have relevance -

- -when considered collectively. Failure to protect the components can undermine the ecosystem.in’

its entirety. Therefore, the agencies have an obhgatlon to evaluate waters in terms of how they
interrelate and function as ecosystems rather than as individual units, especlally in the context of
A ...complex ecosystems where their mtegrlty may be compromlsed by env1ronmental harms that.
_md1v1dually may not be measurably large but collectlvely are sxgmﬁcant '

It is 1mportant to clanfy that agency fi f eld staff in conductmg a 51gmﬁcant nexus analysxs o
are not required to identify or evaluate every 51m11arly situated water located within a- partlcular _
-"watershed being assessed. Staff should-evaluate as many waters of the same type as is necessary
- to support.and document the presence or.absence. of a significant nexusfor that type of water

(e.g; adjacent wetland, tributary or proximate other water). Staff should be confident that their-
_significant nexus determmatnon based on evaluation of a representative subset of adjacent
wetlands, tributaries, or proximate other waters in a particular watershed would be fully

- consistent with a determination based on an evaluation of all waters of the same- type in the. |
“watershed. Field staff should look at the best available information.to 1dent1fy the similarly
situatéd waters in the point of entry watershed and their effects on downstréam traditional
" navigable waters or interstate waters, In many circumstances, a reliable affirmative Junsdxctlonal-
~determination may be based on consideration of a subset of similarly situated waters, since
mcludmg additional waters in the analysis would only establish a more sngmﬁcant nexus to the
traditional navigable water or interstate water. In general; field staff are not expected to develop
new information on similarly situated waters (e.g., the identification or delineation.of as yet
unmapped wetlands or tributaries). In many cases, sc1ent1ﬁcally credible (e.g:, peer reviewed)
literature on the functions and effects of similarly situated waters generally will be sufficient,
along with site-specific information for the water for which a determination is being conducted,
to support a significant nexus Jurisdictional determination. This: information should be -
mcorporated into a site-specific explanation of how the waterbody and similarly situated waters
in the region significantly affect the physical, chemlcal or blologxcal 1ntegr1ty ofa traditional
navxgable or mterstate ‘water.
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Section 4: Tributaries

EPA and the Corps will assert jurisdiction over tnbutanes under erther the plurality
standard or the Kennedy standard, as descrlbed below. -

F or purposes of this guidance, a water may be a tributary if it contributes flow toa -
traditional navigable water or interstate water, either directly or indirectly by means of other
tributaries. A tributary can be a natural, man-altered, or man-made water body. ‘Examples
include rivers and streams, as 'well as lakes and certain wetlands that are part.of the tributary
- system and flow directly or indirectly into traditional navigable waters or interstate waters. A
- tributary is physically characterized by the presence of a channel with defined bed and bank. The

. bed of a stream is the bottom of the channel. The latéral constraints (channel margins) are the
- stream banks. Channels are formed, maintained, and altered by the water and sediment they
carry, and the forms they take can vary greatly. .
~ “A means of 1dent1fymg the lateral limits of a trlbutary, mcludmg where there are no -
contiguous wetlands, is the existence of an ordmary high water mark (OHWM) Corps

regulations define OHWM as “that line on the shore .established by the fluctuations of water and

- indicated by physical characteristics such as a clear, natural Tline impressed on the bank, she]vmg, -

: -.changes in the character of soil, destruction of terrestrial. vegetation, the presence of litter and -

_-debrls or other appropriate means.that consider the' characteristics of the surrounding areas. R
- In many tributaries, the bed is that part of the channel below. the ‘OWHM, and the banks often -
“extend above the OHWM. Channel characterlstlcs depend on varlables such as hydrology,
llthology, chmate physiography, and gradxent, among. others A tnbutary continues as farasa
v channel (i.e., bed and bank) is present. A natural or manmade break (e.g., rock outcrop,
- ~underground flow, dam, weir, diversion, or similar break) in the presence of a-bed and bank or
‘ordinary high water mark does not establish the upstream limit of a tributary in cases where a

~-bed and bank and an-ordinary hxgh water mark can be identified upstream and downstreéam of the
* break. Tributaries that have been channehzed by bemg lmed thh concrete are still cons1dered

tnbutanes for.the purposes of. thlS guldance

Certam types of erosmnal features such as gullies and nlls are not mbutarles for
purposes of this guidance. Gulhes are relatively deep channels that are- ordmarlly formed on
‘valley sides and floors where no well- defined channel previously existed. Theyare commonly
found in areas with low-density vegetative cover or with soils that are. highly erodible. Rll]SB
are formed by overland water flows eroding the soil surface during rain storms. Erosional.
features that are not tributaries for the purposes of this guidance can also be found'in
environments where compacted soil and sparse vegetation have increased overland flow
_significantly. The two main processes that result in the formation of gullies and similar erosional -
-features are downcutting and headcutting, which are forms of longitudinal (incising) erosion.
These actions ordinarily result in erosional cuts that are often deeper than they are wide, with
very steep banks, often small beds, and tvpxcally only carry water during precipitation events.
_The principal erosional processes that modify streams are also downcuttmg and headcuttmg In
streams, however, lateral erosion is also very important. The result is‘that streams, except on
. steep slopes or where soxls are hlghly erodible, are characterlzed by the presence of more. defmed
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bed and banks as compared to typical erosional features that are more deeply 1nc1sed F 1eld staff
- should consider these factors as they distinguish streams and other tnbutarles that may be subject
to Clean Water Act jurisdiction from other types of erosional features '

A Non-tldal ditches (mcludmg roadside and agricultural dxtches) are also not trlbutarxes except
where they have a bed, bank, and ordinary high water mark; connect directly or indirectly toa
- traditional navigable or mterstate water; and have one of the followmg five characteristics:

. natural streams that have been altered (e 2., channehzed straightened or relocated);
e ditches that have been excavated in waters of the U.S., including wetlands

“e ditches that have relatively permanent. flowing or standmg water;
e ditches that connect two ormore jurisdictional waters of the U.S.; or

e ditches that drain natural water bodies (including wetlands) into the tnbutary system of a
_traditional navigable or mterstate water.

: If a ditch is considered a trlbutary, it will be evaluated i in the same manner as other
tributaries (i.e., plurality standard or Kennedy standard as approprlate) Note that tidal d1tches
- are by deﬁnmon waters of the U.s.

Natural and man-made swales are also not trlbutarles for purposes-of this guidance. In-
. certain circumstances, however, ditches or swales include areas that meet the; regulatory _

- definition of “wetlands.” Wetland ditches: and swales will be evaluated as wetlands under the
B v'plurallty or- Kennedy standard, not as tributaries (unless the ditch ltself is consxdered a tnbutary
“for one of the reasons stated above). Ditches and swales are considered wetiands when they
- meet the applicable criteria in the Corps of Engmeers Wetland Delineation Manual or the

. approprlate regronal supplement to that Wetland Delmeatlon Manual

Even ‘when not Jurlsdlctronal waters, these geographxc features (e 2., swales dltches) may
still contiibute to a surface hydrologic connection between an adjacent wetland and a traditional
" navigable water or interstate water. In addition, these: geographlc features may function as “point
- -sources” (i.e., "dlscemxble confined and drscrete conveyance[s]" under CWA section’ 502(14)),
: such that discharges of pollutants to waters through these features could be subject to other CWA
_ regulatlons (e g CWA section 402) .

Tributaries Covered under the Rapanos Plurality Standard

EPA and the Corps will assert Junsdlctlon over “relatlvely permanent, standmg or
-continuously flowing bodies of water” connected to traditional navigable waters." Under the

. _-plurality standard, relatively permanent waters are ~1unsd1ctlonal without making a 51gn1ﬁcant
nexus finding. : :

viii 547U8.at739.T he agencies will not assert Jurlsdlct:on ovér such waters under the plurahty standard thhm the

Eleventh Circuit, i.e., waters in the: states of Florida, Georgia and Alabama. See United States v. Robison, 505F.3d . . .

1208 (11th Cir.); rek ‘g en banc denied, 521 F.3d 1319 (11th Cir. 2007), cert demed 129 S. Ct. 627, 630 (2008).
Instead the agencies w:ll use the Kennedy standard-only. . .
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Under the plurality standard a non-navrgable trlbutary is Junsdrctlonal when it satrsf ies
the following characterlstlcs ' : :

. (1) The trlbutary is connected, directly or indirectly through other tributaries, to a
downstream traditional navigable water, and
(2)  Flowinthe tnbutary, except for drought years, is at least seasonal.

A central issue to the pluralrty standard is what constltutes ‘seasonal flow.” In this

context a water is “seasonal’” when it has predrctable flow during wet seasons in most years.

The time period constituting “seasonal” will vary across the country. Rather than having
- distinct, rigid boundaries, stream reaches classified as perennial, intermittent, and ephemeral may
~ more accurately be described as dynamic zones within stream networks. The length or extent of
these zones may be highly variable and is dictated by multiple factors such as annual

precxprtatxon evapotranspiration, and land- and water-use practices.?*. Thus, determination of

~whether a water meets the. plurality standard for relatively permanent should involve
. determination of the length and timing of seasonal flows in the ecoregron in questlon

_ Trlbutarles that are not relatxvely permanent w1ll be evaluated under. the Kennedy
standard : -

: Tnbutaries C(')vered'und‘e_'rr the Rapanos Kennedv Standard .

: 'EPA and Corps regulanons define waters of the Umted States” to mclude tributaries to
” tradltlonal navigable waters and to- mterstate waters 5 Consistent with the agencies’ :

: mterpretatlon ofthe CWA, these regulatlons and the relevant case law EPA and the Corps

= expect to ‘assert Jurrsdletlon over all tributaries to traditional navrgable waters or-interstate

waters, provided that the tribuitary, alone or in combination with other similarly situated
trlbutarles in the ‘watershed, signifi cantly affects the chemiical, physrcal or biological: mtegrlty of .
' 'tradmonal navigable waters or interstate waters. :

.Thu‘s, a trrbutary'ls JurisdiCtional where:

Q) Ttisa trxbutary as defmed for purposes of this gurdance to a tradmonal navrgable

© . water or an interstate water; and
(2)  The tributary, alone or in combination with other tributaries in ‘the watershed has. ‘
o a srgmﬁcant nexus with the tradmonal navigable water or mterstate water.

When performmg a srgmﬁcant nexus analysrs fora trlbutary, the first stepisto determme
whether that tributary has a bed and bank and an ordinary high water mark. If the tributary
possesses those characteristics, the next. step is to determine whether the tnbutary drains, or is
part of a network of tributaries that drain, into a downstream traditional navigable water or
interstate water. If it can be demonstrated that the tributary has a bed.and bank, and an CHWM,

“and is part of a tributary- systemto a traditional navigable water. or an interstate water, and,
therefore, can transport pollutants, flood waters or othér materials to a traditional navrgable water
or interstate water, then the agencres would generally expect that the tributary, along wrth the '

13



other tributaries in the watershed (the "similarly sjtuated" wéters), can be demonstrated to have a

significant nexus with the downstream traditional navigable water or interstate water. This

- expectation is based on the significant harm that pollutants can have on the physical, chemical,
‘or biological integrity of the downstream traditional navigable water or interstate water.2® The
presence of a bed and bank and an OHWM are physical indicators of flow and it is likely that
flows through all of the tributaries collectively in a watershed with the above characteristics are
sufficient to transport pollutants, or other materials downstream to the traditional navigable water

or interstate water in amounts that would significantly affect its chemical, physical or biological
integrity. S -

water or traditional navi gable water, field staff should trace the tributary connection using.
resources such as direct observation or U.S. Geological Survey maps, aerial photography or other
reliable remote sensing information, soil survey data or other appropriate information.

- When considering whether the tributary being evaluated eventually flows to an ihtefstate

- Although the agencies generally expect that tributaries will be found to have a significant
nexus with downstream traditional navigable waters or interstate waters, as explained above, it is -
- still important that field"staff document such a significant nexus through a site-specific analysis -

for tributaries that are not relatively permanent. Field staff should document, using available or
 readily obtainable information wherever possible, the flow characteristics and functions of the
 tributary or _tributarie_s,_»énd-their'hydrologic_re_lati_o_nsh-ip to the nearest downstream traditional .
" navigable water or interstate water. Hydrologic information may include volurne, duration, and
. frequency of flow (if:such information is.readily available, e.g., through publicly available
- reports or on-line resources), as well as physical indicators of flow. Field staff may document -
- the flow characteristics of tributaries by using physical indicators of flow, observations of flow
- considered-in the context of local precipitation patterns and recent precipitation events, field - :
' Teports, local expert statements, and other sources of information.- Ordinary high water mark =~ . -
-determinations are made by examining récent physical evidence of flow.?” It is not necessary to -
- document actual flow data via stream gages.”® Field staff:should also document other functions .
- provided by the tributary, and describe how those functions may significantly affect the physical,
chemical, or biological integrity of downstream traditional navigable waters or interstate waters.

.. Flow char__actéristics and functions of the tributary or tributaries and their hydrologic
relationshipto the nearest downstream traditional navigable water or interstate water may -
 include topographic maps, gage data, historic records of water flow, statistical data, personal

observations/records, and other relevant information. . Consideration may-also be given to _
‘relevant contextual factors that directly influence the hydrology of tributaries, including the size
* -of the watershed, average annual rainfall, and average annual Wwinter snow pack. The significant
nexus evaluation should also discuss the potential for the tributaries to transport pollutants to a
traditional navigable water or interstate water. Direct observation of the tributary is not
necessary if other available documentation is sufficient to establish the significant nexus. -

_ Examples of other functions provided by tributaries that may significantly affect the

- physical, chémical, or biclogical integrity of downstream traditional navigable watersor
interstate waters include: distributing sediment?® to maintain stream and riparian habitat; nutrient
~* eycling and removal; providing habitat for amphibians, fish, and other aquatic or semi-aquatic
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specres living in and near the stream that may use the downstream waters for other portions of
_their life stages (e.g., spawning areas for recreatlonally or commercially i important species);.
~ improving or maintaining biological integrity in downstream waters; and transfemng nutrients. -
- and organic carbon vital to support downstream food webs (e. g., macroinvertebrates present in
‘héadwater streams.convert carbon in leaf litter making it available to species downstream).>°
Disruptions in these brologrcal processes can significantly affect the functional capacity of the
_entire downstream system.’' Tributaries help to maintain base flow in the larger rivers
- downstream, which is particularly important in times of drought At 'the same time, a network of
 tributaries can regulate the flow of water into'downstream waters, moderate low flow and high
- flow extremes reduce local and downstream ﬂoodmg, and prevent excess erosion caused by -
- flooding.*? :

Section 5:- Adjacent Wetlands

: The agencies will assert Clean Water Act Jurrsdrctron over adjacent wetlands that meet either the
pluralrty standard or the Kennedy standard under Rapanos :

Wetlands Covered Under the Rapanos Plurahtv Standard

'EPA and the Corps wrll assert Jurlsdrctron over “wetlands wrth a contmuous surface:
connection to” “relatively permanent standlng or contmuously ﬂowmg bodies of water”
‘connected to’ tradltlonal navrgable waters.” - :

The plurallty oplmon in Rapanos created a standard for ﬁndlng statitory jurisdiction
~under the CWA for wetlands, which is related to the presence of a _physical connection between
" the wetland and the relatively permanent water to which it is adjacent. Under the plurality
- standard, wetlands with a continuous surface corinection to relatively permanent waters are

3 Jurrsdrctronal wrthout the legal oblrgatlon to make a s1gn1ﬁcant nexus finding.

Under the plurahty standard an ad_]acent wetland is Jurlsdlctlonal when it satrsﬁes the
followmg charactenstrcs

0)) The wetland is adjacent toa relatlvely permanent non—nav1gable trlbutary, that is

o connected o a downstream traditional nav1gable water,and |

(2) A continuous surface connection exists between the wetland and a relatrvely

"~ 'permanent tributary where the wetland directly abuts the water (e.g., they are not
separated by uplands, a berm, dike, or similar feature). A “contintious surface
connection” does not require the presence of water at all tlmcs in the connection
between the wetland and the )urlsdrctronal water:

Wetlands Covered Under the Rapanos Kennedy Standard

* 547 U.S. at 739, 742. As noted, the agencies will not assert Jurxsdrctron over such waters under the plurality
standard within the Eleventh Circuit, i.e., waters in. the states of F londa, ‘Georgia and Alabama. See United States v.
Robzson supra, footnote h.
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-The agencies will assert Clean Water Act jurisdiction over wetlands™ adjacent to
traditional navigable waters or non-wetland interstate waters or to-another water of the U.S. ,
“where- such wetlands have a significant nexus with downstream traditional navigable or interstate
“waters.® Adjacent wetlands will be considered to have a SIgmﬁcant nexus if they, alone or in
" combination with similarly situated wetlands, have an effect on the chemical, physical, or
biological integrity of traditional navigable waters or interstate waters that is more than
“speculative or insubstantial.”>* As a general matter, “similarly situated” adjacent wetlands
- include all adjacent wetlands located in the point-of- -entry watershed. Wetlands adjacent to
‘traditional navigable waters or non-wetland interstate waters are per se Jurrsdrctronal and do not
* “require a showing of significant nexus, Rl

Thus, an adjacent wetland is Jurlsdlctronal where such wetland meets the def mtlon of
“adjacent” as that term is deﬁned in the agencies’ regulations and is either:

(D Adjacent to a traditional navigable water or non-wetland interstate water or
(2) Adjacent toa. tributary, lake, reservoir, or other Jurtsdlctlonal water (except another
wetland) and either alone or in combination with other adjacent wetlands in the -
“watershed has a srgmﬁcant nexus to the nearest downstream tradltronal nav1gable or
mterstate water

: " The regulattons deﬁne “adjacent” as follows “The term aabacent means bordering,
.contrguous or nerghbormg Wetlands separated from other waters of the United States by man- -
- made-dikes or barriers, natural river berms, beach dunes and:the like are ‘adjacent wetlands.””*

: -Under this definition, a wetland does not need to meet all criteria to- be considered adjacent. The :
O .agencres consider wetlands to.be bordermg, contlguous or nelghbormg, and therefore’ “adjacent”'
- ifat least one. of followmg three crrtena is satlsﬁed '

(¢)) There is an unbroken surface or shallow sub—surface hydrologxc connectxon between
the wetland and Junsdlctronal waters; or -
(2) The wetlands are physically separated from Jurlsdrctlonal waters by ¢ man-made dtkesf
- or barriers, natural river berms beach dunes, and the like”; or
- (3) Where a wetland’s physical proximity to'a Junsdtctlona] water is reasonably close,
that wetland is “nei ighboring” and thus adjacent. For'example, wetlands located
~ within the riparian area or floodplain of a jurisdictional water will generally be
- considered neighboring, and thus adjacent. One test for whether a wetland is
sufficiently proximate to be considered “neighboring” is whether there is a
" demonstrable ecological interconnection between the wetland and the Jurlsdlctlonal
waterbody. For example, if resident. aquatic species (e.g., amphibians, aquatic turtles,
fish, ‘or ducks) rely on both the wetland and:the jurisdictional waterbody for all or
part of their life cycles (e.g., nesting, rearing, or feedmg), that may demonstrate that

- *Under normal cn'cumstances a wetland wrll meet all three factors of ] hydrology, hydrophytrc vegetation, and

: -hydnc soils;.as. requxred by agency regulations, and described in the United States, U.S. Army Corps of Engineers,
Wetlands Delineation Manual (Washmgton D.C.: U.S. Army Corps of Engineefs, 1987) or appropriate Regional
Supplement. The regulatory definition of waters of the U.S. inchides “wetlanids adjacent to waters (other, than

- waters that are themselves wetlands). ldentlﬁed [as jurisdictional}.” 33 CF.R. § 328.3(a)(7); 40 CFR. § 230. 3(5)(7)

X The plurality standard in Rapanos may provide an alternative basis for assertmg jurisdiction. See Sectlon 5.

16 S '



‘the wetland is neighboring and thus adjacent. The agencies recognize that as the
~ distance between the wetland and jurisdictional water increases, the potential
ecological interconnection between the waters is likely to decrease.

An unbroken surface or shallow sub-surface hydrologic connection to jurisdictional
waters may be established by a physical feature or discrete conveyance that supports periodic
flow between the wetland and a jurisdictional water. Water does not have to be continuously
present in this hydrologic connection and the flow between the wetland and the jurisdictional

“water. may move in either or both directions. The hydrologic connection need not itself be a
water of the U.S. A shallow subsurface hydrologic connection is lateral water flow through a

_ shallow subsurface layer, such as may be found in steeply sloping forested areas with shallow
soils, soils, with a restrictive horizon, or in karst systems.® Shallow subsurface connections may
be found below the ordinary root zone (below 12 inches), where other wetland delineation
factors may not be present. A combination of physical factors may reflect the presence of a
shallow subsurface connection, including, position in the landscape (for examplé, on a slope:
directing flow from wetland to jurisdictional waters), stream hydrograph, and soil surveys (for

- :example, exhibiting indicators of high transmissivity over an impermeable layer).

o If uplands Separa_ti‘n_g a Wet'land from jurisdictional water can rca_s'ona'b.l__y be charaqtcrized :
" as “man-made dikes or barriers, natural river berms, beach dunes, and the like,” then, under the .
“agencies’ regulations, the wetlands are adjacent even if no apparent hydrologic connection exists. ~ -

- Tt is importanit to note. that natural river berms are formed by sediment deposits accumulating at’

- jurisdictional water-(inclu

- ornear the stream bank during flood events. Such berms vary in height from inches to feet, and "

* also can be ~quit_e.-w_idé.'3 7 Similarly, multiple beach dunes may_é){ist-betWeen;'a.wétl'andfand '
, luding primary and sécondary dunes), because. beach dunes typically -

.. function as an interdunal system (particularly on barrier islands). ' : - '

* - The link between physical proximityand a physical or ecological (biological) connection
is well documented in the scientific literature. A wetland within the riparian area’ or = S
- floodplain®? typically has such an interconnection. For example, adjacent wetlands typically .hegp >
-to store floodwaters, pollutants, and sediments that could otherwise reach a jurisdictional water.’"
. .Adjacent wetlands often ?r,o'vide' important sources of stored water that augment stream flow
during low-flow periods.*" Species, such as-amphibians, certain reptiles (e.g., watersnakes),
- ‘waterfowl, invertebrates, and fish (including anadromous and catadromous fish), move between
. ‘an adjacent wetland and a jurisdictional water for spawning, nesting, feeding, refuge, and other.
* life stage requirements.” Species that move between an adjacent wetland and a‘jurisdictional
- water-are distinguishable from migratory species. Migratory. species use the wetland during a
journey fo a different area® and are not to be used as a scientific basis for demonstrating an =~
‘ecological interconnection for adjacency. While it is not appropriate to determine adjacency
- based solely on any specific threshold of distance, as the distance between the wetland and
Jjurisdictional water increases, the potential interconnection between the waters will decrease and
a finding of adjacency is less likely. The distance between a tributary and its adjacent wetlands

‘may vary by region, as well as based on site-specific factors within regions.

All wetlands within a wetland mosaic shou-ld ordi.narily be Aéo'nSideAr_ed. qolleétivély when -
determining adjacency. Wetlands present in such systems act generally as a single-ecological
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~ unit. A “wetland mosaic” refers to a landscape where wetland and non-wetland components are
too numerous and closely-associated to be appropriately delineated or mapped separately. These
areas often have complex microtopography, with repeated small changes in elevation occurring
‘over short distances. Tops of ridges and hummeocks are often non-wetland but are interspersed
with wetlands. having hydrophytic vegetation, hydric soils, and wetland hydrology. o

Under Justice Kennedy’s standard, the following legal test for Clean Water Act

- Jurisdiction applies: If a wetland is adjacent to a traditional navigable water or a non-wetland

interstate water, a finding of adjacency is sufficient in and of itself to demonstrate that the
wetland is subject to Clean Water Act jurisdiction. On the other hand, a finding that a particular
wetland is adjacent to a jurisdictional waterbody other than a traditional navigable water or non- -
wetland interstate water is not sufficient in and of itself to establish Clean Water Act jurisdiction
over that wetland. For the latter category of adjacent wetlands, in order to establish Clean Water
Act jurisdiction, field staff, on a case-by-case basis, must determine whether the particular

- .adjacent wetland, alone or in combination with similarly situated wetlands in that watershed, has

. a ‘signiﬂcant nexus with traditional navigable waters or non-wetland interstate waters (see
_ discussion below). C . : : :

- . A determination of adjacency is based on an evaluation of the relationship betweena
wetland and the nearest jurisdictional water, which includes consideration of both physical and -
ecological connections between those waterbodies. In contrast, a determination of significant

- :nexus is-a different inquiry, which is based on evaluating whether there is a significant nexus

“between that adjacent wetland: (in combination with similarly situated adjacent wetlands in the

- watershed) and-a traditional navigable water or a non-wetland interstate water. - '

. Asdiscussed in Section 3; the agencies generally consider all wetlands within the

- watershed that are adjacent to jurisdictional waters to be “similarly situated” waters “in the _
‘region.” (Wetlands adjacent to non-jurisdictional WQtérs__ate"ch'sidercd “other'waters.”) The -
relevant watershed i$ defined by the topographic area draining into the nearest traditional =

~'navigable water or interstate water. However, as with tributaries, field staff may utilizé a smaller
area for a significant nexus anialysis where this is sufficient to establish the presence. or absence.

.. of asignificant nexus for adjacent wetlands within the watershed.as a whole. . When identifying

-other adjacent wetlands in the watershed to be considered in the significant fiexus analysis, field
staff may use resources such as-direct observation or U.S, Geological Survey maps, aerial
-photography, or other reliable remote sensing information. Using such information, staff should. -
_ include in the evaluation as many adjacent wetlands as is necessary to support and document the
presence or absence of a significant: nexus. Field staff are not required to identify or evaluate
~every adjacent wetland located within a particular watershed being assessed and are generally
-not expected to develop new information on the location_ of such wetlands. As with tributaries,
field staff should use the best available information on the adjacent wetlands in the point of entry
watershed, which may include scientific literature on the functions and effects of wetlands within
the watershed generally and how those wetlands significantly affect-the .phySical, chemical, or
. biological integrity of the traditional navigable waters or interstate waters. Foraffirmative
determinations especially, consideration of a subset of adjacént wetlands may be sufficient, since -
including additional adjacent wetlands in the analysis would only establish a more significant

nexus to the traditional navigable water or interstate water.
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* -When evaluating significant nexus for adjacent wetlands, field staff should consider the
many functions of waters such as sediment trapping, nutrient recycling, pollutant trapping and - 7
filtering, retention or attenuation of flood waters, runoff storage, and provision of habitat. In
~ general, tributaries and their adjacent wetlands function as an integrated hydrologic system, and
as a uriit they may affect the amount of pollutants and floodwaters that reach the downstream

traditional navigable waters or interstate waters. ' " '

‘Section 6: Other Waters |

The “other waters” or “(;i)_(3) wa'tersf"'prc.):vision' of EPA’s and the Cbrps reglil_atidns
~includes: - ‘ - : '

All other waters such as ihtr_astat'e_lakes, rivers, streams (including intermittent streams)

- ‘mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or
natural ponds, the use,, degradation or destruction of whi’ch' could affect interstate or
foreign commerece. . . . - ' '

2

_ _ . The agencies recognize that Supreme Court decisions in SWANCC and Rapanos have. -

 identified limitations o the scope of (2)(3) waters that may be determined to be jurisdictional

~ under the CWA. The agencies expect to further clarify the scope of waters subject to CWA

jurisdiction, including jurisdiction over (2)(3) waters after SWANCC and Rapanos, aspart of a
_notice and comment rulemaking. .In the meantime, the agencies will make case-by-case, fact-

- specific determinations of jurisdiction under(a)(3) in the manner discissed below. -

thswal ly Proximate Other. Waters

- EPA and the Corps 'wi‘l'lf;make,-fapt¥spé¢-iﬁg-_detéfminations of jurisdiction for other waters
that are in close physical proximity to traditional navigable waters; interstate waters, or their

- jurisdictional tributaries, and that alone or in-combination with similatly situated pproximate other

~‘waters in the region significantly affectthe chemical, physical, or biological integrity of - ,
- traditional navigable waters.or interstate waters. For purposes of this guidance, proximate other -
- . .waters are non-wetland waters that would satisfy the regulatory definition of “adjacent” if they’

~were wetlands. ‘They include lakes, ponds, and other non-wetland. waters that are bordering,
contiguous, or neighboring to jurisdictional waters, including waters that are separated from, -
~jurisdictional waters by man-made dikes or barriers, 4natural river berms, beach dunés and the
like.'Such waters have many of the same functions and effects with respect to jurisdictional
‘Waters as adjacent wetlands. The agencies believe it is scientifically appropriate and consistent
- with Justice Kennedy’s opinion to evaluate significant nexus for such waters in the same manner
as for adjacent wetlands. - ' B ' oo
For purposes of the significant nexus analysis, all physically proximate other waters in
the same point-of-entry watershed should be evaluated together as similarly situated waters in
‘the region. This is appropriate for the same reasons as it is appropriate to evaluate all adjacent

.'wetlands in the point-of-entry watershed together as similarly situated waters.
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A Other Waters that Are Not ths-ilcally' Proximate to Jurisdictional Waters

Non-physically proximate other waters are isolated, intrastate, non-navigable waters and
wetlands that would not meet the regulatory definition of “adjacent” with réspect to jurisdictional
waters. The agencies note that the (a)(3) provisions of our regulations remain in effect and that

- the SWANCC decision specifically addressed only the presence of migratory birds as a basis for
asserting jurisdiction, and not the validity of the (a)(3) provisions generally. However, the

‘agencies interpret Justice Kennedy’s opinion as suggesting that the same significant nexus .
standard that he articulated for adjacent wetlands is appropriate for-(a)(3) waters, and we have
thus clarified above how this standard should be applied in the casé of (a)(3) waters that are in
close physical proximity to jurisdictional waters. At the same time, we recognize that for other
waters that are geographically separated from jurisdictional tributaries, establishing a significant
nexus may be more challenging. Thus, at this time, we are not providing specific guidanceé on
making such determinations and are instead-directing agency field staff to continue the current

~ practice of referring determinations for non-physically proximate other waters to their respective

Headquarters and obtaining formal project-specific approval before asserting or-denying
jurisdiction. ' S : ‘ S

‘The general approach for determining significant nexus for such waters would bé the =
~'same as discussed in Section 3. Because such waters may be widely scattered geographicaily,
* and physically remote from jurisdictional waters, field staff should generally.conduct significant
. nexus analyses for such waters individually, unless theré is a compelling scientific basis-for
“treating a group of such waters as similarly situated waters in the same region. In‘accordance -
- 'with the decision in SWANCC, consideration of use by migratory specieés is not relevant to the
' significant nexus determination‘for such waters. . ‘ SRR A

~ The agencies emphasize that this document is guidance, which lacks the force of law; the
“agencies expect to proceed with notice and comment rulemaking to further clarify the regulatory
.- definition of the term “wateérs.of the United States.” As a part of that process, we will further

consider, based on a review of the scientific literature, how a significant nexus analysis should be

~conducted for non-physically proximate other waters. - o : SR

Section 7: Waters Generally th J'u'risdi.ction'él o

. - The scope _of V“'wat'ers Qf the U'n‘ifed States” does not in'clude all waters. EPA and the
Corps previously have.described in preambles to CWA regulations waters that the agencies

- generally do not consider to be waters.of the U.S.** The agencies’ position regarding these

-waters is unchanged. The categories of waters generally not “waters of the U.S.” include: -

o Wet areas that are not tributaries or open waters and do not meet the regulatory definition
of wetlands.*® : ‘ '

. 'Wagefbodies excluded from coverage under the CWA by existing regulations.

o .Waters that lack a significant nexus when one is required for jurisdiction.
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. Art1ﬁc1ally irrigated areas which would revert to upland if the xmgatlon ceased. -

: o Artifi cnal lakes or ponds created by excavatmg and/or dlkmg dry land to collect and retain
~ water and which are used exclusively for such purposes as stock watermg, 1mgatlon
- settling basms or rice growing.

o Art_iﬁcial reﬂecting pools or sWimming pools excavated in uplands.,

. Small ornamental bodies of water created by excavatmg and/or dlkmg dry land to retam
Awater for primarily aesthetic reasons. ‘

. Water—ﬁlled depressions. created in dry land incidental to construction act1v1ty and pits

© excavated in dry land for the purpose of obtammg fill, sand, or gravel, unless and until

the construction or excavation operation is abandoned and the resultmg body of water
meets the definition of waters of the Umted States..

.. vGroundwater dramed through subsurface dramage systems

_." Erosional features (gulhes and rllls) and swales and dxtches that are not. trlbutarles or -
- wetlands (see Sectxon 4). :

- _Section 8: ‘Doc‘umentation

EPA and Corps field staff: should document in the admlmstratlve record the avallable
~ information supporting a Junsdlctlonal determmatlon In addition to-location and other
‘descriptive information regarding the water at issue, the record should include a clear
: explanatxon of the ratlonale for the _]urlsdlctxonal conclusxon and mclude as appropnate

. Informatlon leading to-a concluswn that a water. falls within a category cons1dered in thls co
- guidance to be jurisdictional without the need to demonstrate a 31gmﬁcant nexus; '
- e Information used to conclude that a water has a s1gn1ﬁcant nexus when one is required

* for jurisdiction;

"o Information supporting a conclusxon that a water lacks a 31gn1ﬁcant nexus, when one is
~ tequired for jurisdiction; or : :
e Information supporting a conclusion that a water falls within one of the categones of
' geographlc features generally con51dered non-Jurlsdlctlonal

In short, both affirmative. and negative _]unsd1ctronal determmatlons should be well- o
documented to ensure both pubhc transparency and defen51b111ty should a Junsdlctlonal

v"" A “subsurface” dramage system is an agricultural practice desngned to drain subsurface water through a below
ground pipe system in order to'maintain the groundwater table below the root zone to facilitate crop. productron The
construction or maintenance of subsurface drain systerns may require a CWA permit, if it involves dlscharges of
dredged or fill material into waters of the U.S.
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conclusron be challenged The level of documentation may be greater for Jurlsdxctlonal |
determmatlons associated w1th complex projects.

Other sections of thrs gu1dance discuss the ﬁndmgs necessary for particular categories of . -

waters to be considered Jurisdictional and/or to have a significant nexus. . Information relevant to

- . these findings can come from many sources, including but not limited to maps, aerial”

photography, soil surveys, watershed studies, local development plans, literature citations, and
references.from studies pertinent to the parameters being reviewed. Such information need not
always be specific to the water whose jurisdictional status is being evaluated; regional and
national studies of the same type of water or similarly situated waters can help to inform a
jurisdictional analysis as long as they are appllcable to the water being evaluated. Information
. derived from field observation is not required in cases where a "desktop" analysis can provide
sufficient information to make the requisite findings. However, for more complex or difficult

Jurisdictional determinations, it may be i lmpoxtant to supplement such information with ﬁeld
observation.

An 1mp0rtant part of a Jurlsdlctlonal analysis is the location and type of water under .
consmleratlon so as to.readily determine if the Junsd1ct10nal status of similarly situated waters in
the region has been previously determined. If so, the Jurlsdxctlonal conclusion, rationale, ‘and
. supporting mformatlon for a 31m11ar1y s1tuated water are directly relevant. As Justice Kennedy
noted in Rapanos, whete a significant nexus has been established fora partlcular wetland, “i
" may be permissible, as-a matter of admlmstratrve convenience or necessity, to presume covered

- status for other comparable wetlands in the region.’ il Therefore once the Jurlsdlctlonal status
for a particular water within. a watershed has been establxshed field staff can: apply the . ,
- significant nexus analysis for that water to.any ‘'subsequent determinations if they estabhsh (and '

document) that the water at 1ssue is the same type and in the same watershed as the Junsdictxonal '
" water. ' : ’

122



APPEN_DIX

DISCUSSION OF LEGAL AND SCIENTIFIC BASIS FOR
'GUIDANCE SECTIONS | o

_ - The U.S. Supreme Court has addressed the scope of waters of the United States protected
by the CWA in three cases. In Unifed States v. Riverside Bayview Hones, Inc. (474 U.S. 121
- (1985)), the Supreme Court held that wetlands adjacent to a traditional navigable water were
properly considered to be “waters of the United States.” In SWANCC, the Court addressed the
.question of CWA Jurisdiction over isolated, non-navigable, intrastate ponds, and concluded that
CWA jurisdiction could not be based solely on the presence of migratory birds. In Rapanos, the
Court addressed CWA protections for wetlands adjacent to non-navigable tributaries, and issued
five opinions with no single opinion commanding a majority of the Court. The plurality opinion,
~‘authored by Justice Scalia, stated that “waters of the United States” exténded beyond traditional
navigable waters to include “relatively. permanent, standing or flowing bodies of _water.?"m’ “The
_ plurality went on to clarify that relatively permanent waters ”do not necessarily exclude”
© streams, rivers, or lakes that might dry up in extraordinary circumstanees, such.as drought, and
' seasonal rivers, which contain continueus flow during some months of the year but noflow
~ during dry months. The plurality opinion also asserted that only wetlands with a “continuous

surface connection”’ to other jurisdictional waters are considered “adjaceni” and protected by the .~

CWAY J ustice Kennedy’s concurring opinion took a different approach than Justice Scalia’s.

e Justice Kennedy concluded that “waters of the United States” included wetlands that hada -

.. significarit nexus to traditional navigébic_wa_téfs, “if 't'h_'c.'wgtlands,_'}_e'i't‘he‘r alorie or in. cbmbi_nati,on
with similarly situated lands in the region, significantly affect the chemical, physical, and" -

. biological integrity of other covered waters more readily understood as “navigable’” (id. at 780).

-~ The four justices who signed on to Justice Stevens’ opinion would have upheld jurisdiction under

- the agencies' existing regulations and stated that they would uphold jurisdiction under either the
‘plurality or Justice Kennedy's opinion (id. at 810). Neither SWANCC nor the opinions in .

' Rapanos invalidated any of the regulatory provisions defining “waters of the United States.” . -~

Section 1: .Tradt_'-tion_al Na.vigable Waters
Legal Basis

The Supreme Court has recognized that navigability is a flexible concept and “[e]ach -
- application of [the Daniel Ball test] . . . is apt to uncover variations and refinements which
_ require further elaboration.”*®. EPA and the Corps will be guided by examples of the types of
* evidence found relevant and sufficient for a traditional navigable waters determination in court
decisions, although these will be fact-specific determinations and not every type of evidence will -
be available or needed in every circumstance. Field staff have sought guidance in particular on .
~ -how to determine whether a water is susceptible to being used for commercial navigation such
that it is a traditional navigable water. The cases discussed below provide specific examples of -

- the types of evid‘ence:courts have found sufficient to demonstrate such susceptibility.- -
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In FPL Energy Marine Hydro LLC:v. FERC a case mvolvmg the Federal Power Act,
“the U.S. Court of Appeals for the District of Columbia Circuit reiterated the fact that “actual use
“is not necessary-for a navigability determination” and repeated earlier Supreme Court holdings
_that navigability and capacity of a water to carry commerce could be shown through “physical
characteristics and.experimentation.™" In that case, the D.C. Circuit upheld a Federal Energy
Regulatory Commission navigability determination that was based upon three experimental
canoe trips taken specifically to demonstrate the river’ s navxgablllty The navigability

détermination was affirmed although the stream had five. sets of rapids; and all parties agreed that -

'~ the stream has never been used for commercial traffic, that there 'was no evidence of recreational -
‘use of the stream, and that the only evidence indicating actual use of the stream came ﬁ‘om the
_three trips made for the purpose of litigation.> :

The U.S Court of Appeals for the Ninth Circuit has also implemented the Supreme
" Court’s holding that a-water need only be susceptible to bemg used for waterborne conimerce to -
- be navigable-in-fact. In Alaska v: Ahtna, Inc., the Ninth Circuit held that current use ofan -
Alaskan river for commercial recreational boating is sufficient evidence of the water’s capa01ty o
~ to-carry waterborne commerce at the time that Alaska became a state.>* It was found to be ..
. _irrelevant whether or not the river was actually being navigated.or. bemg used for: comrerce at
. - the'time, because current recreational. boating showed that the river. always had the capacity to
~ support navigation by the types of boats that were. in use at the time of statehood.> Here, the
- stream was found to be navigable although the shallowest part of the river is just-a foot: deep
- ‘during the low season; the river is customarily used or'is susceptxble to use, by watercraft such
~as powerboats 12-foot-long mﬂatable rafts, and motorized’ freight canoes and double-ended . - .
v.-_paddle canoes; hunters and ﬁshermen travelled the river by boat in-the past; most of the use of
-‘the nvgr is recreational; and itis p0551ble to'take gulded fishing: and sightseeing. trlps onthe
river. :

o , Sectton 2: Interstate Waters

| _ :~Legal Basns

The language of the CWA: md1cates that Congress mtended the term “navxgable waters”.
~ to include interstate waters without i imposing a. requirement that they be traditional navigable )
- waters themselves or be connected to traditional navigable waters. The precursor statutes to the -
CWA always subjected interstate waters and their fributaries to federal jurisdiction. ™" The text
of the CWA, specxﬁcally CWA section 303 that establiskies ongoing requirements for mterstate
~ waters, in.conjunction with the definition of navigable waters,’ provides clear indication of -
~C0ngress mtent to protect mterstate waters that were previously subject to federal regulatxon

ii See endnote 13. Sectio'n 2(d)(1) of the Water Pollution Control Act of 1948, 62 Stat at 1156, stated: .

The poliution of i mterstate waters in or ad_,acent to any State or States (whether the matter causing or -
contributing to such pollution is discharged directly into such waters or reaches such waters after dlscharge
into a tributary of such waters), which endangers the Lealth or welfare of | persons in a State other than that
in which the discharge originates, is hereby declared to be a public nuisance and subject to abatement as
herein prov:ded :
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Other provrslons of the statute provrde addrtronal textual evidence of the scope of the

- primary jurisdictional term of the Act. Congress defined “navigable waters” in CWA section

' 502(7) to mean “the waters of the United States, including the territorial seas.” Interstate waters
are thie waters of the several States and, thus, the United States. While the 1972 Act was clearly
not limited to interstate waters, it was equally clearly intended to include interstate waters. Most
importantly, there is a specific provision in the 1972 CWA establishing requirements for those

. interstate waters which were subject to the prior Water Pollution Control Acts. The CWA
requires States to estabhsh water quality standards for navigable waters and submit them to the
‘Administrator for review, mcludmg “mterstate waters ” CWA section 303(a)(1) states

In order to.carry out the purpose of this Act; any water quality standard apphcable to
interstate waters which was adopted by any State and submitted to, and approved by, or:
is awaiting approval by, the Administrator: pursuant to this Act as in effect immediately
prior to the date of enactment of the Federal Water Pollutron Control Act Amendments of
1972, shall remain in effect :

(Empha51s added.) Thus, Congre‘ss'intended‘continued protee‘tion-'of lnterstate waters.

. While EPA and the Corps believe congressmnal intent is. clear the agencies also have a
longstandmg regulatory interpretation.that interstate waters fall within the s scope of CWA .

. jurisdiction.”” The agencies’ interpretation was promulgated contemporaneously with the -

B passage of the CWA and is consrstent with the statutory and legrslatrve hxstory of the Act

- Furthermore, the Supreme Court. has never addressed the CWA s coverage of interstate waters

“and‘its- demsrons in SWANCC and Rapanos do not questron the jurisdictional status of mterstate

'waters or 1mpose addltronal Jurlsdrctlonal requ1rements on mterstate waters

As noted above the precursor statutes to the CWA always subJected mterstate waters and -

i thelr tributaries to federal Jurisdiction. - ‘While Congress mtended tributaries to interstate waters to
- be subject to the CWA, the statute does not define the extent of tributaries that are covered. In-
- .light of Justice Kennedy’s. opinion, the agencies believe it is reasonable to assert Jurlsdrctron over -
,tributarres adjacent wetlands and other waters which have a significant nexus to interstate waters
‘consistent with the framework established by Justice Kennedy.in Rapanos for establishing
: _]urrsdrctron ‘over waters with a- significant nexus to traditional navigable waters: (see sections 4, 5 :
~. and 6 of this guldance for additional mformatlon) Justice Kennedy s standard seeks to ensure - -
 that waters Congress intended to subject to federal Jurlsdrctlon are‘indeed protected, both by -
recognizing that waters and wetlands with a srgmﬂcant nexus to covered waters have important -
beneficial effects on those waters, and by recognizing that pollutmg or destroying waters witha’
srgmﬁcant nexus can harm downstream covered waters.

 Section 3: Significant Nexus

Legal and Scientific Basis
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In Rapanos, Justice Kennedy provides an approach for determining what constitutes a
“significant nexus” that can serve as a basis for statutory jurisdiction. “The required nexus
must be assessed in terms of the statute’s goals and purposes. Congress enacted the law to -
“restore and maintain the chemical, physical; and biological integrity of the Nation’s waters,” 33
U.S.C. § 1251(a), and it pursued that objective by restricting dumping and filling in ‘navigable
waters,” §§ 1311(a), 1362(12).*® Justice Kennedy provided further guidance for determining
whether wetlands should be considered to possess the requisite nexus in the context of assessing
whether wetlands are jurisdictional: “if the wetlands, either alone or in combination with
- similarly situated [wetlands] in the region, significantly affect the chémical, physical, and .
biological integrity of other covered waters more readily understood as “navigable.””>’ ‘While
Justice Kennedy focused on adjacent wetlands in‘light of the facts of the cases before him, it is
reasonable to utilize the same analysis for tributaries and other waters such as ponds, lakes and -
non-adjacent wetlands that are not themselves directly.connected to a tributary system but may
still have a significant nexus to a traditional navigable water or interstate water. o

~ In determining which waters to consider “similarly situated” for purposes of analyzing
‘whether they have a significant nexus “in ‘combination” with the water at issue, it is reasonable to
begin with the categories of waters the agencies identified in promulgating their definition of
~“water of the United: States.” For example, tributaries are similarly situated within the landscape
- because they are part of a stream network:that provides flow to the downstream traditional
~mavigable water or interstate. water. Adjacent wetlands are similarly situated within the landscape
‘because the agencies’ definition is focused-on their proximity to another water of the United"
~ States — “adjacent” is defined i-n_regulatipns’as.' bgrdérin-g; neighboring or ‘contiguous (see Section
5 for further discussion). Similarly, other waters (“(a)(3) waters™) that are in close physical =
‘proximity to traditional navigable or interstate. waters or their tributaries are similarly situated
. with respect to those waters in much the same way as adjacent wétlands. Justice Kennedy’s
_standard allows the agencies to analyze Whether all similarly situated waters in a region together
have a significant nexus to the downstream traditional navigable water, With this standard,
~ Justice Kennedy has recognized that evén where it is difficult to demonstrate that a particular -
- individual wetland adjacent to a srhall headwater tributary has a significant nexus to a traditional -

" - navigable water, the destruction of all such adjacént wetlands in a region could have a'significant . -

- effect on the traditional navigable water:and, thus, the CWA must protect those wetlands in order
" to protect the traditional navigable water. The same logic-applies to tributaries and physically

. proximate other waters.

“‘Waters should generally be considered “in the region” if they are within a watershed that
drains to a traditional navigable water or interstate water, defined by the point at which a
' tributary system first enters a traditional navigable water or interstate water. Using a watershed
 as the framework for conducting significant nexus evaluations is scientifically supportable.
Watersheds are generally regarded as the most appropriate spatial unit for water resource

v Again, the foﬁrjusticcs who signed on to Justice Stevens’ opinion would have upheld jurisdiction under the

. agencies' existing regulations and stated that they would uphold jurisdiction under either the plurality or Justice .

. Kennedy's opinion. Justice Kennedy concludes that Riverside Bayview and SWANCC “establish the framework for”

determining whether an assertion of jurisdiction constitutes a reasonable interpretation of “navigable waters” - “the
connection between a nonnavigable water or wetland and a navigable water may be so close, or potentially so close
‘that thie Corps may deem the water or wetland a ‘navigable-water’ under the Act”; “[a]bsent a significant nexus,

. - Jurisdiction under the Act is lacking.” 547 U.S. at 767. . :
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. management. 60 Anthropogenic actions and natural events can have widespread effects within the
. watershed that collectwely 1mpact the quahty of the relevant traditional navigable water or
interstate water.' For this reason, it is more approprlate to conduct a signifi cant nexus

' 'determmatlon at the watershed scale than to focus en'a specific site, such as an individual stream i
segment. The watershed that contributes flow-to the point of entry to a traditional navigable or
interstate water is a logical spatial framework for the evaluation of the nexus. The functions of
‘the contributing waters are inextricably linked and have a cumulative effect on the integrity of

~the traditional navxgable water or interstate water. The size of that watershed can be determined

by xdentlfymg the topographrc area that drains to the nearest traditional navigable water or
interstate water, and then usmg that point of entry watershed to conduct a significant nexus
evaluatlon 62 -

Justice Kennedy’s opinion provides guidance pointing to many functions of waters that
might demonstrate a significant nexus, such as sediment trapping, nutrient recycling, pollutant
trappmg and filtering, retention or attenuation of flood waters, runoff storage, -and provision of
" habitat.5? Furthermore, Justice Kennedy noted that a hydrologic connection is not necessary to

establish a significant nexus, because in some cases the lack of hydrologlc connection would -
show the significance of a water to the aquatic system such-as retention of flood watersor
: pollutants that would otherwise flow downstréam to the- tradmonal nav1gable water or interstate
o water. ‘Finally, Justice Kennedy was clear that the réquisite nexus must be more than
' peculatlve or msubstantlal” ‘in order to be s1gmﬁcant.

Sectt‘on-gl:‘ _T_rtb‘ut_artes '
: ;V;Le:g"al-and' Scientific Basis

B »"Trf‘butar'ies Covéred Under the RananosiPlural'it\'i‘ Standard

As noted above, Junsdlctlonal determmatrons based on the. plurallty standard would have

~_the support of the four justices joining the plurahty opinion.as well as the four dissenting .
Justices. The plurahty concluded that the agencies’ regulatory authorrty should extend only to

: relatlvely permanent, standing or continuously flowing bodies of water S connected to
traditional- navigable waters, and to “wetlands with a continuous surface connection to” such -

relatively. permanent waters. “Relatlvely permanent waters” were described as waters that

' typically flow year-round except in times of drought, or waters that have a continuous flow at

- least seasonally The plurality opinion empha512ed that relatively permanent waters do not

include tributaries “whose flow is ‘[¢]oming and going at intervals . . [bJroken, fitful. 68
Therefore, “relatively permanent waters” do not include ephemeral trlbutarxes which flow only in
response to precxpltatlon and intermittent streams whlch do not have continuous ﬂow at least.
seasonally

. ™ Note that under the Kennedy standard, such waters may be jurisdictional where they have a significant nexus. '
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Moreover waters that have had at least seasonal flow on a historic basis remain
_ Junsdlctlonal despite the fact that man-made diversions for i irrigation, water supply or other
g'reasons have caused a tnbutary, or portlon thereof, to flow less than: seasonally i

Freld staff have ﬂex1b1l1ty to determine what seasonal flow means in each partlcular
case.’ Seasonal flow can be the result of snow melt, seasonal patterns in precipitation, and -
seasonal fluctuations in ground water levels. In the arid west, stream drscharges are driven by
three large-scale weather pattems Preczpltatlon produced by these weather patterns varies
. greatly for any given locality, but generally, preclpltatlon shifts from winter in the north to
- summer in the south. The variation of precipitation in time, coupled with the hxghly variable

topography-of the arid west; results in- spatially variable precipitation patterns.”’ For example,
- seasonal flow in most of New Mexico and large portions of Arizona and Colorado would be .
- during the period of two months, July and August, when they normally receive between 30-50
‘percent of their annual precipitation asrain.” In some areas, snow melt drives stream flow, and
- seasonal flow'is typrcally in the spring. B Seasonal pattems of flow may be less pronounced in
_the semi-arid Midwest, perhaps because of less seasonal precipitation patterns and relatlvely
. ‘more vegetative cover.” ' In‘the east prec1prtat10n is. more uniform but increased
- evapotranspiration during the growing season can reduce’ ground water levels and surface ﬂows
S to create’ seasonal and ephemeral flows.”

' Tnbutarles Covered Under the Rapanos Kennedv Standard

_ .lustlce Kennedy re_)ected the pluralxty s approach that only relatlvely permanent” C
- tnbutanes are:within the scope of CWA Junsdlctmn Tristead, Justice- Kennedy concluded that =~

e “Congress could draw a line to exchide irregular waterways, ‘but: nothmg in the statute suggests it

- has done s0”; in fact, he states that Congress has done “[q]uite the opposite.” »’6 Further; Justice:
Kennedy concludes ‘based on “a full reading of the dxctronary definition” of “water ” that “the .
Corps.can reasonably i interpret the Actto cover the paths’ of such 1mpermanent streams”™™

- "Even in Justice Kennedy’s rejection of Justice Stevens' opinion it is clear that he was specrﬁcally _

e re_|ectmg the broad scope of junsdict;on .over wetlands without further analysrs and not

- specifically addressing jurisdiction overtributaries: “[The dissent: would permit federal

o regulation whenever wetlands lie alongside a ditch or- dram however rémote and 1nsubstant1al

that eventually may flow into tradxtronal navigable waters. The deference owed to the Corps’
1nterpretat10n of the statute does not extend so far w11

Elsewhere Justice Kennedy suggests that it may be approprlate to assert Junsdrctron over .
all trlbutarles with an ordmary hlgh-water mark Justlce Kennedy described the Corps’ standard

i See S D. Warren Co v. Maine Bd of Envil. Prot., 547 U.S.370,379n.5 (2006)("[N]or can we agree that one

_can denatlonahze national waters by exerting private control over them. ")

i 547 U.S. at 770. First, Justice Kenriedy notes that the term “waters” can mean ““flood or 1nundat10n ” accordmg
to the. Webster's Second defi nition, and that these events are “impermanent by definition.” /d. Second, even looking

“to the plurality’s preferred dictionary deﬁmtlon of “witers,” i.e., ““water “[a]s found in streams and bodies forming

' geographrcal features such as oceans, rivers, [and] lakes,”” Justice Kennedy notes that “intermittent ﬂow can-

* Constitute a stream.” Jd. (alteration in. original). And finally, Justice Kennedy notes that the plurality’s referénce to

_ the statement by the Riverside Baywew Court comparing “wetlands to ‘rivers, streams, and other hydrographrc
features more conventlonally identifiable as “watérs™ . . .".could just as well refer ta mtenmttent streams.” -1d. at
771 (citations omitted). ,
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for asserting jurisdiction over tributaries: “[T]he Corps deems a water a tributary if it feeds into a

. traditional navigable water (or a tributary thereof) and possesses an ordinary high-water mark .

o’ Justice Kennedy concluded that this standard “presumably provrdes a rough measure of the
-volume and regularity of flow.”™ Ini‘addition, if it is applied reasonably consistently, the Corps’
_existing standard for tributaries “may well provide a reasonable measure of whether specific
minor tributaries bear a sufficient nexus with other. regulated-waters to constitite ‘navigable
waters’ under the Act.”*® Thus, Justice Kennedy’s oplmon may reasonably be read as-allowing
the agencies to determine that a case-specific significant nexus determination is not necessary for
tributaries possessing an ordinary high water mark -though it also mdlcates that he constdegg@e ,
' presence ofa srgnrﬁcant nexus to be the approprlate test. :

_‘The agencies have decrded that, glven Justice Kennedy s md1cat10n that 51gmf icant nexus
is still the guiding standard, it is appropriate for purposes of this guidance to assert jurisdiction
over tributaries utilizing the same standard Justice Kennedy articulated for adjacent wetlands. In

establishing the significant nexus standard, Justice Kennedy recognized that upstream adjacent .
- wetlands can have significant effects on the physical, chemical and biological integrity of
' downstream waters covered under the CWA. Asa smentlﬁc matter, tributaries can, of course,
" have srmllar effects and it is reasonable to utilize the same standard for determining whether

e 'tnbutarles have a SIgmﬁcant nexus to downstream covered waters. Through rule making, the

- agencies w1ll further consrder whether the existence of an ordinary high-water mark aloné is
- sufficient to establish a 51gmﬁcant nexus to downstream traditional navigable or interstate
“waters, w1thout requlrmg a 31te-spec1f ic analysrs as Justlce Kennedy mv1tes in hlS opinion.

As noted in Sectlon 3,itis reasonable to consrder all tnbutarles in a watershed to be ,
“similarly situated” for | purposes of a srgmﬁcant nexus analysrs becaise they contribute flow to
o the downstream traditional navigable water.or interstate water and prov1de similar functions to

‘those downstream ‘waters. - Further, Section 3 demonstrated that it is reasonable to consider the

- region for significant nexus analysis to be a watershed defined by the area draining into the

_‘.nearest tradxtlonal navrgable water or mterstate water through a smgle pomt of entry

_ _ The agencxes 1dent1ﬁcatron of the presence of an- ordmary high water mark as one of the .
factors for considering a water to be a tributary for purposes of this guidance is ‘consistent with
Justice Kennedy’s observation that an-ordinary high-water mark i may be a. reasonable measure of -
-whether a tnbutary possesses a s1gmﬁcant nexus with a- trad1t10nal nav1gab1e witer or interstate
water. This observation, in turn, is supported by both the agencies’ scientific judgment in the
past and the scientific literature of the present.. As the Corps stated in promulgatmg the
definition of “waters of the U.S.” in 1977 to.include tributaries, “[t}he regulation of activities that
“cause water pollution cannot rely or . . . artificial lines, however, but must focus on all waters
that together form the entire aquatic ecosystem Water moves in hydrologlc cycles, and the =~
_pollution of . . part of the aquatic ecosystem - . - will afféct the water quality of the other
. waters within that aquatic ecosystem.” ! For more than 30 years, EPA and the Corps have
interpreted the CWA to protect “the many tributary streams that feed into the tidal and

- - ‘commercially navigable waters . . . since the destruction and/or degradation of the physical,

~ chemical, and biological integrity of each of these waters is threatened by the unregulated
_dlscharge of dredged or fill materlal »82 As Congress and the Supreme Court have recogmzed
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[w]ater moves in hydrologic cycles and it is essential that drscharge of pollutants be controlled”
- at the source.”™ : v

: A large volume of scwntlﬁc literature documents the i 1mpoxtant ﬁJnctlons that tributaries, -
including headwater streams, provide to downstream waters ™ Headwater streams, which may
_include perennial, intermittent, and ephemeral streams, are the most common streams in the
United States. Collectively, they determine the chemical, physical, and biological integrity of
_downstream waters, and provide many of the same functions as non-headwater streams > ,
Headwater streams reduce the amount of sediment delivered to downstream waters by trapping
' sediment from water and runoff.® Headwater streams are responsible for most nutrient cycling -
and removal, and thus transforming and changmg the amount-of nutrients delivered to
- downstream waters.®® A close connection exrsts between the water quality of these streams and -
the water quality-of downstream water bodies:®’ Activities such as discharging a pollutant into
one part of the tributary system are well-documented to affect other parts of the system, even -
o when the point of dlscharge is far upstream from: the navrgable water that experiences the effect
“of the dlscharge These streams provxde habitat and protection for amph1b1ans fish, and other
aquatic or semi-aquatic species.living in-and near the stream that may use the downstream
~waters, including traditional navrgable waters, for. other portions of their life stages.® They also
“'serve as migratory. corridors for fish. Tributaries can. improve or maintain biological mtegnty
-and control water temperatures in the downstream waters. Headwater streams serve as a source
of food materials such as insects, larvae,-and orgamc matter to nourish the ﬁsh mammals,
‘-‘amphlblans .and other- organisms. in‘downstréam streams, rivers, ‘and lakes.* ‘Disruptions i in
“-these blologlcal processes affect the ecologtcal functions of'the entire downstream system o
" 'Headwater streams: help to maintain base flow in the larger rivers downstream, which is
j-.,partlcularly important in times-of drought At the. saime time, the network of headwater streams
. ‘can regulate the flow of water into downstream waters, mrtrgatmg low flow and ‘high flow
. .extremes, reducmg local and downstream ﬂoodmg, and preventlng excess efosion caused by
: .,ﬂoodmg ' : :

Sectiqn 5: Aa!iacent‘ Wetlands |

Legal and Scientific Basis

: 'Adia‘cent Wetlands- .'C'overed under the Rdhands Plurality Standardv

Under the plurahty standard wetlands that. have a contmuous sutface connection w1th a
relatlvely permanent, non-navigable tributary are jurisdictional without the need for a significant
nexus finding. The plurality oplmon indicates that “continueous-surface connection” is a

“physical’ connection requirement.”” A continuous surface connection does not, however,
require surface water to be continuously present between the wetland and the tributary.

- Adjacent Wetlands Covered under the.Rapanos Kennedv '_Standard__

xviii

For purposes of applying the current body of sclentxf ic literature to the questlons created by the Rapanos
Supreme Court decision, traditional navigable waters can be considered analogous to downstream waters. This is
because the vast majority-of traditional navigable waters are downstream of headwater streams
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Because the question in Rapanos was whether particular adjaceht wetlands were “waters ,
of the U.S.,” Justice Kennedy’s opinion focused on the standard for determ mmg whether
wetlands have the I‘CqUISltC nexus:

With respect to wetlands, the rationale for Clean Water Act regulation is, as the
Corps has recognized, that wetlands can perform critical functions related to the
integrity of other waters—functions such as pollutant trapping, flood control, and
runoff storage. 33 CFR § 320.4(b)(2). Accordingly, wetlands possess the requlslte

~ nexus, and thus come within the statutory phrase “navigable waters,” if the
wetlands, either alone or in combination with similarly situated lands in the
region, significantly affect the chemical, physical, and biological integrity of other -
covered waters more readily understood as “navigable.” When, in contrast,
wetlands’ effects on water quality are speculative or insubstantial, they fall
outside the zone farrly encompassed by the statutory term * navrgable waters.”*

W]th respect to wetlands adjacent to tradltlonal navrgable waters Justice Kennedy
‘concluded that the agencies’ regulation “rests upon a reasonable inference of ecologic
interconnection, and the assertion of Jurlsdxctlon for those wetlands is sustamable under the Act

by showing adjacency alone.” The agencies will apply Justice Kcnnedy 's reasoning to
-conclude wetlands adJacent to non-wetland mterstate waters are srmllarly Jurlsdlctlonal wrthout '
o the need of demonstratmg a srgmﬁcant nexus.: :

For wetlands ad_]acent to tributaries that have a srgmﬁcant nexus toa tradrtlonal navrgable-
4water or interstate water, however .absent.more specific regulations, the. agencies.must establish _
*that the wetland alone ot in combination with other adjacent wetlands in the watershed has-a -

g 31gn1ﬁcant nexus to a'traditional navigable: water or interstate water. Justice Kennedy prov1ded
- some guidarice as to the analysis necessary to. conclude that a ‘water has a sufficient nexus. E
- Justice Kennedy’s concern was that neither the Corps nor the reviewing courts applled the proper

. legal standard xix Although evidence was presénted in one of the consolidated cases that the -

wetlands were prov1dmg habitat; sediment trappmg, niutrient recyclmg, flood peak diminution
and reduction, and flow water augmentation, the Corps did riot marshall this evidence to
-conclude that the wetlands had a significant nexus to downstréam traditional navigable waters.’
The admlmstratlve record in the other case noted the wetland’s connection to wildlife habitat and

" ‘water quality and “also noted that the project would have-a major, long-term detrlmental effect

on wetlands; flood retention, recreation and consérvation and overall e€cology.’ "1 Justice-
Kennedy did not indicate that this evidence was irrelevant, in fact, he concluded that “[m]uch the
samme evidence” prevrously analyzed by the Corps could establish a significant nexus with

" traditional- navigable waters, partxcularly with additional ev1dence about the connection between
the wetlands and the navrgable water

A hydrologrc connection is nerther determinative of nor requrred to show a srgmﬁcant
; nexus Justrce Kennedy noted that a “mere hydrologrc connectron should not suffice i in all cases;

xix Justice Kennedy thought that in.both the consohdated cases before the Supreme Court, “the record contains
evidence suggestmg the possible existence of a srgmﬁcant nexus according to the principles outlined above. Thus
the end result i in these cases and many others to be considered by the Corps may be the same as that suggested by the
(dissent, namely, that the Corps' assertion of ]unsdnctron is valid.” 547 U.S. at 783. . :
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the connection may be too insubstantial for the hydrologic linkage to establish. the required nexus
- with pavigable waters as traditionally understood.”® On the other hand, Justice Kennedy was -
also clear that a-hydrologic connection between a wetland and a tributary is not required to
establish a significant nexus: “Given the role wetlands play in pollutant filtering, flood control,
and runoff storage, it may well be the-absence of hydrologic connection (in the sense of
interchange of waters) that shows the wetlands’ significance for the aquatic system.”'®

. 'Se_c_tioh 6: Other Waters
Legal and Scientific Basis

Other waters are those for which Jurisdiction' was previously asserted under section -

(a)(3) of the Corps” regulations, which provide for CWA jurisdiction over “[a]ll other waters . . .
the use, degradation, or destruction of which could affect interstate or foreign commerce. . . .7
These include isolated, non-navigable intrastate waters. This provision of the regulations was

the focus of the SWANCC decision. In that case, the Court was considering the validity of the .
Corps’ assertion of jurisdiction over ponds and mudflats under (a)(3)." In rejecting the assertion-
of jurisdiction in that case, the Court held-that “[i]t was the significant nexus between the: '
‘wetlands and ‘navigable waters® that informed our reading of the CWA in Riverside Bayview
Homes.”'®" Justice Kennedy further explained the SWANCC decision — and his understanding of
‘when EPA and the Corps could assert jurisdiction over “other Wwaters” ~ in his concurring .
opinion in Rapanos: “In Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers,

- 531 U.S: 159 (2001) (SWANCC), the Court held, under the circumstances presented there, thatto - - -

' constitute ‘navigable waters’ under the Act, a water or wetland must possess a ‘significant
“nexus’ to waters that are or were navigable in fact or that could reasonably be so made.”'%? -

Because the Court in SWANCC was considering the validity of the Corps’ assertion of
“jurisdiction over ponds and mudflats under (a)(3) of the Corps® regulations; it is reasonable to
- conclude that Justice Kennedy interids his significant nexus standard to apply to the “other

- waters” of this regulation.

~ An “other water” is jurisdictional ‘only if it both has a significant nexus to a traditional
‘navigable water or interstate water and meets the regulatory definition. One of the ways of -
~demonstrating that-a water is one “the use, degradatior or destruction of which could affect
‘interstate or foreign commerce” is through demonstiation that the water has a significant nexus
to a traditional navigable water or interstate water. If a water meets Justice Kennedy’s
‘significant nexus standard, the degradation or destruction of that water could harm the traditional -
 navigable water or interstate water and therefore could affect interstate or foreign commerce. -

While all adjacent wetlands are reasonably proximate to a jurisdictional water by

- regulation and, therefore, “similarly situated,” the other waters provision of the regulations

encompasses a wide-range of waters. For purposes ‘of this guidance, the agencies have decided

that it is appropriate to divide other waters into two classes; those that are physically proximate

to traditional navigable or interstate waters or their tributaries, and those that are not.- For the -

first group, it is reasonable to treat these in much the same manner as adjacent wetlands, since
they stand in the same relationship to and serve many of the same functions as such wetlands

- with respect to the aquatic systems that they are near. For instarice, physically proximate waters
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can function to retain floodwaters, recharge groundwater, provide habitat for waterfowl and other
‘species, and process.and retain nutrients and pollutants-that may otherwise enfer tributaries; they
may even be connected to a river during high floods and provide a protected ‘habitat for eggs and
young of many ﬁsh species, as well as provide refuge for spawnmg for some: specres. 103

For the reasons artlculated in Section 3 of this guidance, the agencies will interpret “in
the region” for such proximate other waters to be the watershed boundary defined by the
.geographic area that drains to the nearest downstream traditional navigable or mterstate water
* through a single point of entry.

In applymg the sxgmﬁcant nexus standard to such waters, it is 1mportant to note that

. Justice Kennedy concluded that a water may have a significant nexus even if it does not have a

“hydrologic connection to the traditional navigable water or interstate water: “Given the role
wetlands play in pollutant filtering, flood control, and runoff storage, it may well be the absence
of a hydrologic connection (in the sense.of interchange of waters) that shows the wetlands’-
significance for the aquatic system. 1% This statement applies equally to proxrmate other waters.
Thus, effects that should be considered include circumstances where proximate other waters trap
pollutants such as nutrients or sediment, for example, or where they hold precipitation or snow
melt, thereby reducmg contammanon or ﬂoodmg of tradltlonal navrgable or interstate waters.

In contrast, applymg the signifi cant nexus standard to geographlcally 1solated other

' ,'waters is more challenging. - Justice Kennedy recogmzed that physical proximity can be-an
-important factor in the. analys1s of significant nexus.™ In hght of'the challenges in applymg the
-significant nexus standard. to geographlcally isolated other waters, the agencies have identified

- physical proximity as an important. factor when conductmg a 51gmﬁcant nexus analysrs for such .
.waters :

_ The agencies believe that the 51gmﬁcant nexus test artlculated by Justice Kennedy is the
E rnght theoretxcal approach for assessing all other waters, isolated and proximate, but because of
the greater practical difficulty of. applying this standard to geographlcally isolated other waters,
we are directing field staff to continue for now the current practice of referring determinations - ‘
for non-physically proximate other waters to their respectrve Headquarters and obtaining formal
.. project-specific approval before asserting or denying jurisdiction: Because such waters are often’
Ageographrcally dispersed and isolated from each other, as well as fromi other jurisdictional
 waters, it is also not clear at this time how such waters should be grouped for purposes of
considering them “similarly srtuated” and “in the region.” For this reason, until the agencies are
able to further consider this issue through rule: ‘making, significant nexus determination will
* “generally evaluate such waters individually, unless there is a compelling scientific basis for
treating a group of such waters as similarly situated waters in the same regron In accordance
‘with the decision in SWANCC, consideration of use by migratory spec1es is not relevant to the
: srgmﬂcant nexus determination for such waters. '

™ "Through regulations or adjudication, the Corps may choose to 1dentlfy categories of tributaries that, due to their

.volume of flow (either annually or on average), their proximity to navigable waters, or other relevant considerations
are significant enough that wetlands adjacent to them are likely, in the majority of cases, to perform important
functions for an aquatlc system mcorporatmg navrgable waters.” 547 U S at 780.
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1948. Further amendments to the FWPCA enacted in 1977 changed the popular name of the statute to the “Clean
" Water Act.” See Pub. L. No. 95-217, 91 Stat. 1566; 33 U.S.C. 1251 note. The current FWPCA is codified at 33
U.S.C. §§ 1251-1387. This guidance will refer to provrslons of the current act by relevant “CWA section.”
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> Carabell v. U.S. Army Corps of Eng'rs, 391 F.3d 704 (6" Cir. 2004); United States v. .Rapanos, 376 F.3d 629 (6th :
Cir. 2004). After certiorari was granted, these cases were consolrdated and the resultmg opinion cited as Rapanos V.
Umred States, 547 U.S. 715 (2006). : '
* CWA section 101(a). :
’ While section 311 uses the phrase "navrgable waters of the United States,” EPA has interpreted it to have the same
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- substances into or upon the navigable waters of the United States [or adjoining shorelines . ... or which may affect.
.- natural resources belonging to, appertammg to, or.under the exclusive management authorrty of the United States.”
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- "33 CFR. § 328.3(a)(8); 40 CF.R. § 230 3(s) 40 C. F R.§ 122 2 (“waters ofthe U 87). .
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