IT'S NOT WHO YOU PAID, IT'S WHY YOU PAID IT
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Alabama’s Voluntary Payment Doctrine

Alabama has long recognized the voluntary payment
doctrine as a defense to a claim for damages. Specifically,
Alabama courts have held that “where one party, with full
knowledge of all the facts, voluntarily pays money to satisfy
a colorable legal demand of another, no action will lie to
recover such a voluntary payment, in the absence of fraud,
duress, or extortion.” In Alabama, a voluntary payment is
defined as “a payment made by a person of his own motion,
without compulsion; a payment made withourt a mistake of
fact or fraud, duress, coercion, or extortion, on a demand
which is not enforceable against the payor.”® The mere fact
that a payment was made under protest will not render it
involuntary.* In addition, neither the mere threar of legal
proceedings nor a claim of significant business interest is suf-
ficient to constitute the duress needed to make a payment of
money involuntary.’

Recent Confusion

As described above, the voluntary payment doctrine would
appear to serve as a powerful defense in any situation when
a plaintiff seeks to recover from a defendant the amounts che
plaintiff paid to scttle claims made by third parties. How-
ever, in recent years some confusion has arisen concerning
whether the doctrine applied only when the plaintiff’s vol-
untary payments were made directly to the defendant itself.
This confusion is apparent in two federal courr decisions in-
terpreting Alabama law.

In Home Insurance Co. v. Hartford Fire Insurance Co., the
Middle District of Alabama implied in dicza that the defense
would apply even when the plaintiff made voluntary pay-
ments to a third party rather than to the defendant® In
Home Insurance Co., the joint plaintiffs sued joint defendants
secking reimbursement for a voluntary settlement payment
one plaintiff made to a third party.” The Middle District
of Alabama found the defendants not liable to the plaincff
for these claims under the insurance contract provisions in
question.®  Although the parties did not completely brief
the issue, and the Middle Disctrict therefore declined to rule
on it, the Home Insurance Co. Court hypothesized chat the
voluntary payment doctrine precluded plaintiff’s recovery in
this situation.’

In RUSI Group, Inc. v. Willis of Alabama, Inc., the
Southern District of Alabama reached a different conclu-
sion. In RSUI Group, the defendant insurance company
issued a binder for commercial property coverage to the
insured.'’ Despite the plaintiff insurer’s repeated instruc-
tions to include in the binder an exclusion for a particu-
lar building, the defendant insurance company issued the
binder withour the exclusion.'' The buﬂding was eventu-
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ally destroyed by fire and, due to the defendant’s mistake
in omitting the exclusion of coverage, the plaintiff had to
pay approximately $210,000 to fix the building.'? The
Southern District of Alabama rejected the defendant’s
voluntary payment doctrine defense in part because the
authorities cited by the defendant (including M. Airy In-
surance Co. v. Doe Law Firm) involved a plaintiff’s suit to
recover money the plaintiff paid to the defendant rather
than to a third parry.”?

Consider the following hypothetical under the ap-
proaches set forth in Home Insurance Co. and RSUI Group.:
After dining on raw oysters at Peggy Plaintiff’s restaurant, a
patron becomes ill. Without investigating the incident and
without notifying his oyster supplier, Danny Defendant,
Peggy Plaintiff pays the ill patron $2,000 for a release of
liability. After paying for and receiving this release, Peggy
Plaintiff then seeks reimbursement from Danny Defendant
for the amounts paid to the ill patron. Under this hypo-
thetical, the voluntary payment doctrine would apply to
bar Peggy Plaintiff’s recovery according to Home Insurance
Co. However, according to RSUJ Group, the voluntary pay-
ment doctrine arguably would not bar Peggy Plaintiff’s re-
covery because Peggy Plaindiff made her payments directly
to the ill patron rather than having the payment filtered
to the ill patron through Danny Defendant. Obviously,
an interpretation limiting the voluntary payment doctrine’s
applicability by foreclosing its operation when a plainciff
makes a voluntary payment directly to an allegedly injured
third party rather than to the defendant would blunt the
effectiveness of the defense. As a result, it was simply a
matter of time before litigants sought clarification regard-
ing the doctrine’s applicability.

Greyhound Lines Inc. v. Goodyear Tire & Rubber Co.
Recently, in Greyhound Lines, Inc. v. Goodyear Tire & Rub-
ber Co.,'* the Middle District of Alabama again analyzed
Alabama law concerning the V(Sluntﬂry payment doctrine,
sharpening the teeth of the defense by applying it even when
the plaintiff made voluntary payments directly to third par-
ties racher than to the defendant itself. In Greyhound, a bus
owned by Greyhound was involved in an accident on In-
terstate 85 in Opelika Alabama on June 29, 2006.% Grey-

hound alleged that a defective tire manufactured by Good-
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year caused the accident, which injured several passengers.
Thereafter, Greyhound paid the medical expenses of several
of the injured passengers, and also paid several passengers
various sums of money in consideration of the passengers
signing a form releasing Greyhound of any future liability for
any injuries resulting from the bus accident.” Greyhound
made these voluntary payments without notifying Goodyear
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of the accident, the injuries, or the settlement agreements.!®
Greyhound then filed suit seeking to recover from Goodyear
the payments it made to and on behalf of the passengers.”’

Goodyear moved for partial summary judgment on the
passenger payment claims, arguing, among other things,?
that Greyhound’s claims were barred by the voluntary pay-
ment doctrine.? In support of this argument, Goodyear
cited Mt. Airy Insurance Co. v. Doe Law Firm, in which the
Alabama Supreme Court concluded that the voluntary pay-
ment doctrine precluded a professional liability insurer from
recovering from its insured amounts it paid a third party
to sertle a potential malpractice claim against its insured.?
Greyhound attempted to distinguish Mz Airy by arguing
that, in Mt Airy, money was paid directly to the defendant,
while in Greyhound the money was paid to a third party, al-
legedly as a consequence of the defendant’s wrongdoing.”® In
support of this argument, Greyhound cited RSUJ Group.**

After considering both arguments, the Middle District
held that the voluntary payment doctrine applied to Grey-
hound’s passenger payments, and therefore Greyhound
could not seek reimbursement for those payments from
Goodyear.” The Greyhound Court determined thar Good-
year, unlike the defendant insurance company from RSUJ
Group, did nothing that legally bound Greyhound to make
settlement payments to the passengers, and that no legal
judgment or contract bound Greyhound to make the pas-
senger payments.”® Rather, the Court found that Greyhound
entered into a bargained-for-exchange with the passengers in
order to limit its own liability in the accident.”

Conclusion

Though the Greyhound ruling is not binding on the Al-
abama state courts, the Middle District’s analysis provides
valuable guidance concerning the applicability of the volun-
tary payment doctrine under Alabama law. According to the
Greyhound decision, the voluntary payment doctrine applies
not only in situations when a plaindff makes voluntary pay-
ments to a defendant which then pays the money forward to
an allegedly injured third party, but also to the much more
common situation when a plaintiff makes a voluntary pay-
ment directly to a third party, allegedly as a consequencé of
the defendant’s wrongdoing. In short, the Greyhound deci-
sion found that the crux of the voluntary payment doctrine
defense is whether the payment made by the plaintiff was
voluntary, not the identity of the party (or third party) to
whom plaintiff made the payment. While seemingly simple
and straightforward, this analysis of the voluntary payment
doctrine signals applicability of the defense to a far wider
range of cases. As a result, defense counsel should keep this
potentially powerful defense in mind whenever a plaindiff
seeks recovery of payments it voluntarily made to sertde a
claim broughe by a third party. In addition, when decid-
ing whether to settle potential claims against them, would-be
plaintiffs (including decision makers and in-house counsel
for would-be corporate plaintiffs) should be wary of the pos-
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sibility of waiving a right of recovery against other possibly
responsible parties.
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In addition to its voluntary payment doctrine argument, Goodyear also

argued chac it was entitled to summary judgment because there was no

assignment of the passengers’ claims to Greyhound; because such assign-

ments, if they had been made, would noc be enforceable as a matrer of

Alabama law; and because there was no subrogation clause in the pas-

senger release documents, and the doctrine of subrogation was nort appli-

cable under che circumstances of the case. See id. at *2-5. Though chese

additional arguments are not relevant to this article, the Middle District

of Alabama found for Goodyear on each of these arguments. See id

Id. at *2, 6-7.
M. Airy, 668 So. 2d at 535-36, 539.
Greyhound, 2009 W1. 3079198 at *6.

1d. For a description of the facts and holding of RSUI Group, please see
the third paragraph of this article and the accompanying endnortes.

B Jd at*6-7.
* Jd. at *7.
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