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IV. ENVIRONMENTAL ISSUESIN PROPERTY DEVELOPMENT

NEIL C. JOHNSTON
HAND ARENDALL, L.L.C

MOBILE, ALABAMA

A. Introduction -- Spectrumof Land UseControls

Re~u1atoryConcernsfor Developers

a. Overviewof LandUseRegulation

Developersandlandownersmustbeawareofthelocal, stateandfederalissuesthatcontinue

to evolveand directly affect the business,economicand operationalaspectsof developingand

owningrealproperty.

All aspectsofthedevelopmentsitearenowregulatedby landuse,environmental,healthor

safetyrules, regulations,laws orordinances.

Landuseandenvironmentalregulationsaffect everystepof developmentfrom initial site

considerationsto theoperationofthebusiness,industryor residentialcommunityon thesite.

Someof themorefamiliar federallanduseandenvironmentallawsaffectingdevelopment

includetheFederalWaterPollution ControlAct (andCleanWaterAct Amendments),theNational

EnvironmentalProtectionAct, theCleanAir Act, theToxic SubstancesControl Act, theResource

ConservationandRecoveryAct, theComprehensiveEnvironmentalResponse,Compensationand

Liability Act (andSuperfundAmendments),theEndangeredSpeciesAct, theOccupationalSafety

andHealthAct, andtheNationalFlood InsuranceAct.

There are also stateand local counterpartsto many of thesefederal laws, aswell as

subdivision,zoning,andpermittingrequirements.

Therearecost,liability andcomplianceconsiderationsassociatedwitheachoftheselawsthat



shouldbeexaminedfor eachdevelopment.

b. LandUseandEnvironmentalBaseline:

Eachdevelopershould pay attentionto the physical,natural, historical and regulatory

characteristicsof eachproposeddevelopmentsite,aswell assurroundingsites.

Theconditions aredeterminedby reviewingthe site conditions,aswell asthe local and

regulatoryrecordsofthesiteandlandowner.All oftheinformationgatheredwill helpestablishthe

existingconditionsor thebaselineofthepropertyandshouldbepartof theinitial investigationfor

useof thepropertyaswell astheenvironmentaldue diligenceinvestigation.

i. Issuesto Investi2ate: Someofthemattersto beexaminedinclude:

(1) Topo2raphy: The physical and natural conditions of the site and

surroundingsitesshouldbe reviewedto determinethefollowing conditions:

(a) drainage

(b) flood conditions/history

(c) flood zonerequirements

(d) locationof waterways

(e) conditionofsoil surfaceandsubsurface

(f) existenceof regulatedconditions suchas wetlands,endangered

species,historicalproperties

(g) condition andavailabilityofaccess

(h) pastandpresentconditionluseofthesite(existingoperationcondition

ofbuildings,ruralarea,vacant,unimproved)

(i) geology,hydrogeology,groundwaterflow andconditions

(2) Existin2 Land UseRe2ulations:



(a) state/federalstatutes/regulations

(b) localbuildingcodes,zoningandplanningandotherlocal ordinances

(c) healthandsafetyregulations

(d) specialdistricts/locations;historical/archeologicalsites

(e) similarbusinesses

(3) Surrounding Conditions:

(a) pastandexisting landuses

(b) economicand socialcharacterof neighborhood

(c) surfaceandsubsurfacedrainage

(d) locationofwaterways,waterwells

(e) existing air and water quality

(4) Utilities and Resources:

(a) whatareavailableutilities

(b) transportation routes/requirements

rail, highway,waterways,air

(c) wateruse

(d) discharge/treatmentfacilities

(e) disposalfacilities

(5) CommunityRelations:

(a) environmentaljustice

(b) existingorganizations

(c) regulatoryagencies

(d) local government



(e) existingbusinesses

ii. Reasonsfor EstablishingaBaselineandConductinganEnvironmentalDue

DiligenceInvestigation:

(1) General: Any developmentshouldincludean investigation,amongother

matters,ofthepastandpresentusesoftherealpropertyrelatedtotheproposeddevelopment

andsurroundingproperties,aswell asbusiness,operationsandprocessesofanyproposedor

pastbusinessornearthedevelopmentsite.

Theprocessof investigationandinquiring oftheenvironmentalconditionsof the

surfaceandsubsurfaceoftherealestate,of environmentalcomplianceofpast,existing,or

proposedactivities,aswell atheeffectofthedevelopmentorrealpropertyfrom surrounding

activitiesis calledtheenvironmental duediligence investigation.

Theduediligenceinvestigationis beingusedandrecognizedasan essentialpartof

developmenttoprotectandavoidpartiesfrom potentialandsevereenvironmentalliabilities,

as well as requirementsto meet existing land use conditions, and to indentify any

development,transactionalandoperationalproblems.

(2) Standards for Concjuctin~Due Diligence: The primary problemhas

become“what shouldbethe level ofenvironmentalinvestigationin orderto qualify forthe

defensesprovided by federal and state statutes, or to fully protect parties to the

development?”

Developers,buyers,sellers,lenders,corporateofficers, agentsor otherpartiesnot

only have exposureto liability, they are requiredby statuteor regulatory “guidance” to

conductcertaininquiriesto determinetheenvironmentalstatutesofpropertiesandto comply

with complexandregulatoryrequirements.



Oneof the oftenclaimeddefensesandbasisfor due diligenceinvestigationis the

innocentlandownerdefensetohazardouswastescleanupliability undertheComprehensive

EnvironmentalResponse,CompensationandLiability Act (“CERCLA”), whichis discussed

later.

Thelevel ofdue diligenceinquiry is still unclearbut shouldbepracticablefor the

particulartransaction. Theuseof suchvaguelanguage“all appropriateinquiry into the

previousownershipandusesofthepropertyconsistentwith goodcommercialorcustomary

practice” to meettherequirementsfor the innocentlandownerdefenseby Congressdid not

provideaclearansweror seta clearstandard.42 U.S.C.§ 9601(B).

ASTM Standards: Independent,non-profit organizationssuchasthe American

SocietyforTestingandMaterials(ASTM) havealsoattemptedto standardizeenvironmental

duediligencebypublicizingcertainenvironmentalduediligencestandardsin anattemptto

addresstheelementsof defensessuchasthe innocentlandownerdefenseunderCERCLA.

* TransactionScreenProcess- (ASTM E1528)

* PhaseI EnvironmentalSiteAssessmentProcess(ASTM E1527)

* PhaseII EnvironmentalSiteAssessmentProcess(ASTM E1903-97)

c. Primary Land UsePermits for a SuccessfulDevelopment:

i. General: There can bemanyagenciesandauthoritiesinterestedin a

particulardevelopment,manyofwhom will requirea permit or approvalofsome

aspectprior to performingthe activity. Identif~iingandobtainingthepermissions

necessaryaswell asassemblingthepersonsqualifiedandnecessaryto obtain the

permissionsarevital.

Whichlanduseandenvironmentalpermitsarenecessarytodevelopproperty



in Alabamadependsupona thoroughreviewof eachtransactionto determinethe

location of the development(site), the types of operationsinvolved in the

development,the processesof eachphaseof the operations,and a strategyfor

obtaining,maintainingand,in appropriatecircumstances,transferringlanduseand

environmentalpermits. Most permit applicationsare interdisciplinary,involving

engineeringandlegalpreparation.Developers,ownersandoperatorsshouldalways

focusonthefactthatthepermitapplicationsandpermitsarelegaldocuments,based

on laws,regulationsandrules,andaresubjectto legal interpretationandhavelegal

consequences.Personsdoing business,developingreal property, merging,or

acquiringoperationsin Alabamamustconsider,obtainandcomplywith numerous

land userequirementsand environmentalpermits from federal, stateand local

agencies.

Factorsandinformationgatheredduringthe initial sitingconsiderationsand

theenvironmentalduediligenceinvestigationsshouldbeusedto determinethetype

ofpermitswhichmaybenecessaryfor eachdevelopment.

ii. PermittingAgencies:

(1) EPA

(2) ADEM

(3) USFWS

(4) NMFS

(5) FEMA

(6) U.S. Army CorpsofEngineers

(7) ADEM



(8) AlabamaDepartmentof Conservation

(9) NCRS

(10) AlabamaDepartmentof PublicHealth

(11) AlabamaStateDocks

(12) AlabamaHistorical Commission

(13) local planningcommission,city councils,engineering

departments

B. Regulation ofLand Usesin HazardousAreas.

Hazardousareasinclude:

(1) hydrologichazards

(a) floodplains
(b) coastalareas/beachesanddunes
(c) groundwaterwithdrawal/droughts

(2) geologichazards

(a) landslidesandsteepslopes
(b) sinkholesandkarstformations

1. HydrologicHazards:

(a) Floodplains.Federalstatuteshavefocusedon theimportanceofflood

hazardspreventionandprotectionofnaturalfloodwatersretentionareas,especiallyfloodplains.

TheNationalFlood InsuranceAct of 1968(43 U.S.C. § 4001,et. seq.)andtheFederalDisaster

ReliefAct of 1974(42 U.S.C. § 5121,et. seq.)authorizedfederalstandardsfor flood hazard

mitigation. ThroughtheNationalFloodInsuranceProgram(NFIP),communitiesmustadopt

floodplain managementregulationsthat areconsistentwith federalandlocal studiesandmaps



showingfloodways,flood events(10-year,50-year,100-year,and500-year)andflood prone

areas.Flood insuranceis madeavailablein participatingcommunities,normallyat reducedrates,

andmandatoryfor anyloanfrom a federallyrelatedinstitutionfor purchaseordevelopmentin

flood proneareas.

Developmentof floodplainsis alsoregulatedthroughtheSection404 permitting

processoftheCleanWaterAct (33 U.S.C. § 1344),theCoastalZoneManagementAct (16

U.S.C. § 1451),theEndangeredSpeciesAct (16 U.S.C. § 1531)aswell asstatestatutesand

regulations,andlocal ordinancesandcodes.

Local governments,in orderto receivefederalaidandmakeflood insurance

availableto thecommunity,mustadopttheFederalFlood HazardPreventionProgram.

Thetypesofflooding we canexpectin AlabamaandalongtheGulf Coast

include:

(i) coastalfloodingcausedby tropicalstorms,hurricanes,andwinter

stormfronts. High tides,heavyrain,andthestormsurgearecontributorsto theflood events.

(ii) riverine floodingalongmajorandsecondarystreamsegmentsmay

occurgraduallycausedby upstreameventsorrapidly (flashflooding) causedby heavyandlocal

rainfall overashortperiodoftime.

(b) CoastalAreasIncludingBeachesandDunes. Flooding,wave damage,

andshorelineerosionareproblemsinherit in coastalareas.Thecoastalfloodplainsandareas

subjectto direct effectsof hightides,stormsurges,andlargewavesareratedtheCoastalHigh

HazardAreasby FEMA on theflood insuranceratemapin determiningspecificbuildingcode

restrictionsandrequirements.Coastalflooding canalsoreachfar inland coveringotherlow

lying areas,makingevacuationacritical issuefor coastalcommunitiesandplanning.



Coastalstatutesandordinancesimposerestrictionson developmentof

beachesanddunes,recognizingthat thenaturaldunesystemprovidesaprotectivebarrierto

coastalstormhazards.(SeeADEM Admin. CodeReg. 335-8,et seq.)

(c) GroundwaterWithdrawal. Communitiesthatdependon groundwateras

theirprimarywatersupplyaredirectlyaffectedby demandfor andwithdrawalof groundwater.

Saltwaterintrusionalongcoastalcommunitiesandotherareasnearsaltwateraccumulationscan

contaminateawatersupplywhenencouragedbyhigh demandandindividual well consumption.

Thedroughtswehaveexperiencedalsorestrictgroundwaterrecharge,addingadditionalpressure

onwatersupplies.

ADEM regulationslimit waterwithdrawalfrom wells in coastalareasandoutside

thecoastalareabut within the50-yearcapturezoneto 50 gallonsperminute(ADEM Admin.

CodeReg.335-8-2-.09).

2. GeologicHazards:

(a) LandslidesandSteepSlopes. Accordingto theU.S. GeologicalSurvey,

landslidesandhazardouseventsassociatedwith steepslopesoccurmorefrequentlyin the

northernpartofAlabamaandarenormallyassociatedwith rockslides,highwaydevelopment,

andresidentialdevelopment.Heavyorprolongedrainfall onunvegetatedslopesor exposed

slopescancausesevereerosionthatmayresultin landslideevents.Floodingandstreambank

erosioncanresultin bankslidesandbluff damage.

Constructionstormwaterregulations(existingandproposed)requireerosion

controlpracticesfor any landdisturbingactivitiesto preventerosionandstabilizesoils.

Communitiesmayalsoadopterosioncontrolordinancesto preventtheseproblems.



Flood regulations(44 C.F.R.§ 60.4)providespecificreferencesto “mudslide”

and“mudflow”-proneareas. Matterswhichmustbe addressedfor a developmentin suchareas

includeadeterminationofthesoil types andgeology,indentifyinggroundwaterandsurface

waterproblems,slope,weightsof proposedstructures,designsto bemadeto protectagainst

mudslides,limiting on andoff sitedisturbances,andconductdrainage,vegetationand

maintenanceto protectslopestability.

(b) SinkholesandKarstFormations. As waterflows throughcracksand

fracturesin limestoneformations,theedgesaredissolvedandwidened. Karstis apermeable

limestoneeasilypenetratedby surfaceandgroundwater.EPA v. City ofForestGreen,921 F. 2d

1394 (
8

th Cir. 1991)cert. denied,Work v. TysonFoods,Inc., 502 U.S. 956 (1991). Accordingto

theEPA:

“Karst terrainconsistsofrock — suchaslimestone,dolomite,or
gypsum— that slowly dissolvewhenwaterpassesthroughit. The
dissolvingrock leavesundergroundvoids, tunnels,andcaves.
Sometimestheseundergroundspacescangrow solargethattheir
“ceilings” will collapse,forming largesinkholes.”

EPA document530-K-97-003,May, 1997,SensitiveEnvironments.

Karstformationsarenormallyoverlainwith varyingdepthsofsoil whichcangive wayor

sink asthekarstis dissolved. Karstformationsandassociatedsinkholesmaybeunstable

foundationsfor structuraldevelopment,susceptibleto contaminationby surfacedischarge,and

unsuitablefor dischargeorstorageofwaste. Accordingto theEPA:

“Facilities locatedin karstareasmayhaveanincreasedchanceof
hazardouswastespills becausesinkholescanform suddenly.
Thesespills cancontaminatethegroundwatermakingit difficult to
cleanup sincethehydrogeologyis complexin theseareas.
Engineersdo not havegoodmethodsto protecthazardouswaste
managementfacilities againstsinkholescollapse.” Id.



Karstformationsexist in partsofAlabama,nearHuntsville, Auburn,andin Southeast

AlabamanearAndalusia. Thegroundwaterflowing throughtheseformationsareusedfor

drinkingwater. Theformationscouldalsosupportregulatedandprotectedspecies.

OneKentuckycommunity,Lexington,haspassedanordinanceto controldevelopmentin

sinkholeareasin theBlueGrassKarstRegionin NortheastKentucky. Ordinancefor theControl

of UrbanDevelonmentin SinkholeAreasSRA 85-2: Article 6-7(1): Sinkholes(Lexington,

Kentucky). Theordinanceaddressesnonbuildablesinkhole-relatedareas,surfacedrainage,

prohibitedfilling of sinkholes,andrequiresplansandhydrogeologictesting.

C. Open SpacePlanning

“Open Space”is atermusedto describeundevelopedandunimprovedsurfaceareas.In the

planningprocessopenspacemayincludeexistingfarmlands,timberlands,riparianbuffers,

neighborhoodparks,greenbelts,coastalandriverine shorelines,andotherenvironmentally

sensitiveareas.

OpenSpaceis definedinArticle II, Paragraph2.2.420oftheFairhopeZoningOrdinanceas:

“2.2.420 OpenSpace: An areaopento theskywhichmaybeon thesamelot with a
building. The areamay include, alongwith the naturalenvironmentalfeatures
swimmingpools,tenniscourtsoranyotherrecreationalfacilities. Streets,structures
for habitation,andthe like shallnotbeincluded.

a. Open Space,PermanentUsable, in Planned Unit
Development:(1) privately-ownedandoccupiedareaofa separate
lot, outsideof anybuildingson thelot, (2) privately-occupiedopen
spaceassignedto an individual dwelling unit in a projectandnot
occupiedby the dwelling, (3) public openspace. Any spacesnot
occupiedby buildingsorprivately-ownedlots orprivatelyoccupied
space. Thispublic openspacemayconsistof accessdriveways,off-
streetparkingspaces,pedestrianwalkways,play areas,landscaped
areas,sports areasand any otherareassuitable for the common
enjoymentoftheresidentsoftheproject.”



OpenSpacehasreceivedattentionasdevelopmentsproceedwithout a coordinatedand

acceptablelanduseplan,andasunimprovedpropertiesaredevelopedwithoutconcernforlong term

effectsof density,recreation,weatherorthedownstreameffectsofdevelopment.

A ComprehensivePlan for Land Use may be proposedand adoptedby a community

accordingto theAlabamaCodeto guidedevelopment,landuseandreuseof propertyconsidering

concernsofcity planners,citizens,andattimes,landowners.AlabamaCode § 11-52-8.Examples

of local landuseplansinclude:

FairhopeComprehensiveLandUsePlan

ComprehensivePlanfor theCity ofMobile, asamendedMay 19, 1998

TheMobile PlanningCommissionhasadoptedacomprehensiveplanfor theCityofMobile.

Mobile alsohasazoningordinance,subdivisionordinance,andalanduseordinance.

“Planning”hasbeendistinguishedfrom “zoning” bytheAlabamaSupremeCourtasfollows:

“Broadlyspeaking,‘planning’ relatesto thesystematicandorderlydevelopmentofa
community with particularregardfor streets,parks, industrial and commercial
undertakings,civic beautyand otherkindredmattersproperlywithin the police
power. ‘Zoning’ is primarily concernedwith theregulationoftheuseofproperty,to
structuralandarchitecturaldesignsofbuildings,andthecharacterofuseto whichthe
propertyor the buildings within classifiedor designateddistricts may be put.”
Robersonv. City ofMontgomery,233 So. 2d 69, 72 (Ala. 1970).

Planningandreviewproceduresfor openspacearesanctionedbyAla. Code§ 11-52-11.The

planningcommissionhastheauthorityto requiresubmissionandapprovalbothpublic andprivate

plansaddressing,amongotherthings,parks,groundoropenspaces,beforeconstruction.

In Wisconsin,theTownofDunn’slanduseplanwasdeveloped20yearsagoto addresswhat

wasdescribedas“burgeoningandhaphazarddevelopmentthatthreatenedagricultureandtherural



characterofthetown.”

Thetown developeda planto maintain theirideaofthetown’s heritage. Theywantedto

keeptaxeslow by encouragingtheagriculturalbase. Theywantedto discouragegrowth,protect

open spaceand environmentallysensitive areas. They enactedland usecontrols, subdivision

restrictionsandallotted fundsfor acquisitionoflandandconversationeasements.

Thetownnowpurchasesdevelopmentrights. Theyfoundthatconservationeasementswork

betterthanzoning.

Thetown createdalandtrustto permanentlyprotectfarmlandandopenspaces.

Thetown workswith theresidentfor education,recyclingandcleanupprograms.

Thebenefitsofopenspacehavebeenrecitedin theTennesseeTaxCode§ 67-5-1001etseq..,

entitled “ClassificationandAssessment- Agricultural, ForestandOpenSpace.”

TheTennesseeLegislaturerecitedreasonsfor protectingopenspace:

“(1) Theexistenceofmuchagricultural,forestandopenspacelandis threatened
by pressurefrom urbanization,scatteredresidentialandcommercialdevelopment,
andthesystemofpropertytaxation. thispressureis theresultofurbansprawlaround
urbanandmetropolitanareaswhichalsobringsaboutlanduseconflicts,createshigh
costsforpublic services,contributesto increasedenergyusage,andstimulatesland
speculation;

“(2) Thepreservationof openspacein or nearurbanareascontributesto:

(a) The use, enjoymentand economicvalue of surrounding

residential,commercial,industrialorpublic uselands;
(b) Theconservationofnaturalresources,water,air, andwildlife;

(c) Theplanningandpreservationoflandin anopencondition
for thegeneralwelfare;

(d) A relieffrom themonotonyofcontinuedurbansprawl;and

(e) An opportunityfor thestudyandenjoymentofnaturalareas
by urbanand suburbanresidentswho might not otherwise
haveaccessto suchamenities;



“(3) Many prime agricultural and forest lands in Tennessee,valuable for
producingfood andfiber for a hungryworld, are beingpermanentlylost for any
agriculturalpurposesandthattheselandsconstituteimportanteconomic,physical,
social,andestheticassetsto thesurroundinglandsandto thepeopleofTennessee;

“(4) Many landownersare being forcedby economicpressuresto sell such
agricultural,forest,oropenspacelandforprematuredevelopmentby theimposition
oftaxesbased,not onthevalueofthelandin its currentuse,but on its potentialfor
conversionto anotheruse.”

Otherplanningoptionsappearin zoningorsubdivisionregulationswhichallowplannedunit

developments(PUD‘s) orplannedmixedusedistricting(PMUD ‘s). Eachoftheseclassifications

encourageclusteringofstructures,flexibility ofdesignanduseof openspace.

In theFairhopeZoningOrdinance,Article VI, paragraph6.1, openspaceis addressedasa

partof PUD’s:

“The intentof aplannedunit developmentis to permitsuchflexibility and
provideperformancecriteriafor unifieddevelopmentwhich:

* * *

(4) Enhancetheappareanceoftheareathroughpreservation
of natural features,the provision of undergroundutilities andthe
provisionof recreationareasandopenspacein excessof existing
zoningandsubdivisionrequirements.”

Mobile and othermunicipalities have similar provisionsin their zoning

ordinances.Anotherflexibleplanningclassificationis calledtheplannedresidential

development(PRD)which is describedin theBaldwinCountyZoningRegulations,

in Article 23. PRD’s arediscussedin arecentcase,FortMorgan CivicAssociation

Inc. v. Baldwin CountyCommission,2003 Ala. Civ. App. LEXIS 7 (January10,

2003).

Openspaceis furtherencouragedby:



(1) Thestatutoryrecognitionof conservationeasementsin Alabama:

(a) ConservationEasements,Ala. Code § 35-18-1,et seq.;and

(b) Forever Wild Amendment, Alabama Constitution of 1901;

Amendment543

(2) Flood HazardZoningOrdinances:

(a) Mobile Ordinanceno. 65-082,1993“OrdinanceEstablishingControl

of StormwaterDrainageFacilitiesandLandDisturbanceActivities

and to EstablishLandUseand Control Measurein SpecialFlood

HazardAreas;and

(b) Flood Ordinanceof theCity ofFairhope,OrdinanceNo. 668;

(3) Restrictionson UseofBeachesandDunes

(a) ADEM ADMIN CodeReg.335-8(CoastalRegulations)

(b) Gulf ShoresZoning Ordinance,Article I, Section 8-11, Coastal

ConstructionSetbackLine

(c) Townof DauphinIslandZoningOrdinance

(4) RiverRiparianProtection

TheCity of Trussville establisheda CahabaRiver OverlayDistrict within

which, by zoningordinance,streamand riverside setbacks,buffers and

riparianzoneshavebeenencouragedandrequiredto protecttheRiverfrom

chemical,pesticideand sedimentationrunoff, and to preservefloodplain

areas.



D. Environmentally SensitiveAreas

EnvironmentallySensitiveAreas(ESA’s)hasbeendescribedto includealmostanytypeof

regulatedor recognizednaturalresource,andis oftenaconvenientphraseusedto emphasizetarget

areasfor protection.

ESA’s havebeendescribedto include:

essentialhabitatfor threatenedandendangeredspecies

wetlandssometimesreferredto asenvironmentallyimportant

scientificallyrecognizedrareecologicalcommunities

steepslopes

flood proneareas

riparianhabitatsandcorridors

fisheriesandwildlife habitat

hardwoodbottomlandhabitats

coastalareas,dunesandbarrierislands

historic andcultural properties

This list is by no meansexhaustiveand suchESA’s may also be includedin another

descriptionpertainingto aparticularprogram,ordinance,regulationorstatute:

For example:



1. Linear~roiectsorpipelinesregulatedbytheOffice of PipelineSafetyandtheU. S.

DepartmentofTransportation,ResearchandSpecialProgramsAdministrationarenowrequiredby

final rule codifiedin 49 CFRPart195 to considertheeffectsofahazardousliquid pipelinerelease

on drinkingwaterandecologicalareaswhichtheregulationsreferto as“UnusuallySensitiveAreas”

(“USA”).

USA’s include

(a) drinkingwatersources;

(b) solesourceacquiferrechargearea;

(c) ecologicalresourcessuchasamulti-speciesspeciesassemblagearea;

(d) migratingbird concentrationarea;and

(e) anareacontainingimperiledspecies

2. CleanWaterAct

(1) RequirementsoftheCleanWaterAct (“CWA”) § 404referto “watersofthe

UnitedStates”(33 CFR§ 328)which includewetlands,mudflats,etc.

The CWA §404(b)(l) guidelinesrefer to wetlandsas“SpecialAquatic Sites” (4OCFR §

230.3). TheU. S.Army CorpsofEngineersduringtheCWA § 404permitapplicationprocessmust

considerothersensitiveareasandconsultwithotheragenciesthatexercisejurisdictionoversensitive

areassuchasendangeredandthreatenedspeciesandtheirhabitat(USFWS),historic andcultural

sites(SHPO),coastalresources(ADEM) andfish andwildlife speciesandtheirhabitats(USFWS,

NMFS, andStateConversationDepartment).



(2) CleanWaterAct. ~3 03(d)TotalMaximumDutyLoadsfor ImpairedWaters.

Total maximumdaily loads(“TMDL”) of pollutantsmustbeestablishedby

eachstatefor impairedwaterswithin thestate’sboundariesnecessaryto implement

thestatewaterqualitystandards.33 U.S.C.§ 13 13(d). This is § 303(d)oftheClean

WaterAct, originallyenactedaspartof the 1972FederalWaterPollution Control

Act amendments.Theseimpairedwatersareconsideredenvironmentallysensitiveto

anyadditionalpollutantloadbeyondtheTMDL from anysource.

Thoughdormantformanyyears,litigation in recentyearshasfocusedon the

obligationsofEPA andthestatesto (1) identify thosewaterbodiesthatdo notmeet

thestate’swaterqualitystandardsandwateruseclassifications,(2) prioritize those

waters, (3) determinethe TMDL for pollutantsthat allow the stateto meetthose

standards,and (4) implement a programto utilize the load allocationsin the

permittingprocess.Thesewerematterslargelyignoreduntil casesof significance

including:

(a) SierraClub v. Hankinson,939 F. Supp.872 (N.D. Ga. 1996). The

Sierra Club filed a citizen’s suit objectingto all aspectsof the Georgiaprogram

including thelistings of impairedwaters,prioritizationof thenumberof TMDLs

proposed,and thetimetablesproposed.The courtordereda shortertimetablefor

determinationofTMDLs, within five (5) years,amongotherthings.

(b) EdwardW. Mudd,II etal. v. JohnHankinson,etal., CV-97-5-07l4-M

and AlabamaRivers Alliances Inc. v. JohnHankinson,et al., CV 97-5-2518-M.

Consentdegreeenteredestablishingaschedulefor establishingTMDLs in Alabama



to bepreparedby EPA.

(c) Pronsolinov.Marcus,91 F. Supp.2d 1337(ND. Cal.2000).Northern

District ofCaliforniaheldthat§ 303 authorizedEPAto establishTMDLs for waters

impairedby non-pointsourcepollution.

Alabama,throughADEM, like otherstatesunderconsentorders,haslisted

andidentifiedimpairedwaters,proposedandwill proposeTMDLs for listedwaters,

orif unableorunwilling to do so,EPAwill haveoneyearinwhichto do so. ADEM

hasa five-yearschedulefrom 1998 to submit the TMDLs. Currently,ADEM is

workingwith EPAon MobileBaystudies.

(d) StatutoryAuthority: 33 U.S.C. § 1313(d)(~303(d)of the Clean

WaterAct) providestheproceduresfor identifying waterswhich remainpolluted

evenaftertechnologicalstandardshavebeenappliedandto establishlimits orwaste

loadswithin whichwaterqualitystandardscanbe met.

(i) EPA Regulations: 40 C.F.R.Part130werefirst issuedin

1985,revisedin 1992,andagainin 2000,effectiveOctober,

2001.

(ii) ADEM Regulations: ADEM Admin. CodeReg.§ 335-6-10,

WaterQuality Criteria;§ 335-6-11,WaterUseClarification.

(e) 40 C.F.R.~ 130.2Definitions

(1) Total maximumdaily load (TMDL). A TMDL is awritten,

quantitativeplanandanalysisfor attainingandmaintaining

waterqualitystandardsin all seasonsforaspecificwaterbody



andpollutant. TMDLs maybe establishedon a coordinated

basis for a groupof waterbodiesin a watershed. TMDLs

mustbe establishedfor waterbodieson Part 1 of the list of

impairedwaterbodiesandmustincludethefollowing eleven

elements:

(1) The nameand geographiclocationof the impaired

waterbody;

(2) Identificationofthepollutantandtheapplicablewater

qualitystandard;

(3) Quantification of the pollutant load that may be

presentin thewaterbodyandstill ensureattainment

andmaintenanceofwaterqualitystandards;

(4) Quantificationoftheamountor degreebywhich the

currentpollutantloadin thewaterbody,includingthe

pollutant load from upstreamsourcesthat is being

accountedfor asbackgroundloading,deviatesfrom

thepollutantloadneededto attainandmaintainwater

qualitystandards;

(5) Identification of source categories, source

subcategoriesor individual sourcesof thepollutant;

(6) Wasteloadallocation;

(7) Loadallocations;

(8) A marginofsafety;



(9) Considerationof seasonablevariations;

(10) Allowance for reasonablyforeseeableincreasesin

pollutantloadsincluding futuregrowth; and

(11) An implementationplan.

(ii) WasteLoadAllocation: Theportionof aTMDL’s pollutant

load allocatedto apoint sourceof apollutant for which an

NPDESpermitis required.Forwaterbodiesimpairedbyboth

pointandnonpointsources,wasteloadallocationsmayreflect

anticipatedorexpectedreductionsof pollutantsfrom other

sourcesif those anticipatedor expectedreductionsare

supportedby reasonableassurancethattheywill occur.

(iii) LoadAllocation: Theportion ofa TMDL’s pollutantload

allocatedto anonpointsource,stormwatersourcefor whicha

NationalPollutantDischargeEliminationSystem(NPDES)

permit is not required,atmosphericdeposition,groundwater,

orbackgroundsourceofpollutants.

(iv) ImpairedWaterbody: Any waterbodyof theUnitedStates

that doesnotattainandmaintainwaterqualitystandards(as

definedin 40 C.F.R.Part131)throughoutthewaterbodydue

to an individualpollutant,multiplepollutants,orothercauses

of pollution, including any waterbodyfor which biological

information indicates that it doesnot attainand maintain

water quality standards. Where a waterbodyreceivesa



thermaldischargefrom oneormorepoint sources,impaired

meansthat the waterbodydoes not have or maintain a

balanced indigenous population of shellfish, fish, and

wildlife.

(v) Effects on Land Use: For existing industries, the

establishmentof TMDLs following the identification of

specific polluted waters where existing water quality

standards,wateruseclassificationandNPDESlimits havenot

been successful means more stringent permit limits,

additionalcoststo meetthenew standards,andlimits.

Monitoring is a componentof the water quality

standardsthatwould be requiredto insurecompliancewith

thenewstandardsandloads.

A Montanacourtprohibitedthestatefrom issuingany

newNPDESpermitsor amendingexistingpermitsfor road

building projects, construction projects, or permits for

upgradingpublic drinking water systemsuntil the state

compliedwith § 303(d)asa waterquality limited segment,

the geographicdescriptionof an areato be designatedasa

listedwater. FriendsofWild Swanv. EPA(D. Mont. CV-97-

35-M-DWM, 10-13-00)

In Headwaters,Inc. v. TalentIrrigation District, 52

ERC 1001 (9t~~Cir. 2001),a citizensuit wasfiled alleging



dischargesto an irrigation ditch without anNPDESpermit.

Defendanthadappliedan aquaticherbicideto the

irrigationcanals.Thecourtfoundthat, althoughthe

herbicidewasdischargedwithout apermit, thecanalswere

“watersof theUnitedStates”subjectto CleanWaterAct

jurisdiction,which includes§ 303(d).

Nonpointsourcepollution andconstruction

(NPDES)Stormwaterpermitscould likely seemore

stringentlimits in permits andregulations.As TMDLs for

pollutantssuchassiltationandsedimentaredeveloped,

activitiesaffectingwatersimpairedby suchpollutantswill

be restrictedandcontrolproceduresmorepronounced.

TMDLs mustaddressall pollution includingnonpoint

sourcepollution accordingto thecourt in Pronsolinov.

Marcus,91 F. Supp.29 1337(N.D. Cal. 2000). This will

substantiallyincreaseconstructionsiteerosioncontrol

costs,mandatemonitoringfor all pollutantsfor which

TMDLs arediscussed,andhavea costlyeffect on

municipalsewagetreatmentandstormwaterdrainage

systems.

3. EndangeredSpecies Act, 16 U.S.C. § 1519, 16 C.F.R. Part 17, addresses

environmentallysensitiveareas,thehabitatofsensitivespecies,andprotectionsofthespeciesand

habitat.



4. Floods: Floodplains,floodways,floodproneareas,mudslideproneareasandtheir

associatedhazardsandbenefitshavebeendescribedasenvironmentallysensitiveareas.National

FloodInsuranceAct, 42 U.S.C.§ 4001;andandExecutiveOrder. 11988 - May 24, 1977,42 F.R.

26951.

5. AlabamaStatutes:In Alabama,ESA’aareaddressedin thestatutesaddressing

(1) Coastalresources:Preservation.Development,etc. ofCoastalAreas,Ala.

Code § 9-7-11 et seq.;ADEM ADM1N CODEReg.335-8-1 et seq.;

(2) Wild life resources:DepartmentofConservationandNationalResources,

Ala Code§ 9-2-1et seq.;Wildlife andFisheries,§ 9-11-1; MarineResources,

§ 9-12-1;PublicLands,§ 9-15-1

(3) AlabamaWaterResources,Ala. Code§ 9-1OB-3,addressingwaterquantities

andcapacities

(4) ADEM WaterQuality Regulations

1. ADEM ADMIN CODEReg.,335-6-10;WaterQuality Criteria

2. ADEM ADM1N CODEReg.,335-6-11,WaterUseClassification

3. ADEM ADMIN CODEReg.,335-6-12

NPDESStormwaterRegulations(PhaseI andPhaseII) construction

sites;and

ADEM ADMIN CodeReg. 335-6-6,NPDES direct discharges.

E. SubstantiveEnvironmental Laws with Incidental Land UseEffects.



1. NationalEnvironmentalPolicyAct, 42 U.S.C. ~4321. For everymajorfederal

actionthatsignificantlyeffectsthequality ofthehumanenvironment(42 U.S.C. § 4332(2)(c)),a

detailedEnvironmentalImpactStatement(EIS) describingenvironmentalimpactsofthe

proposedactionandalternativesto theproposedactionmustbein accordancewith the

regulationsandproceduresestablishedby theCouncil on EnvironmentalQuality regulations,40

C.F.R.Pt. 1500,et seq.

Althoughonecase,VermontYankeeNuclearPowerCorp. v. NRDC, 8 E.L.R. 20288,

(U.S. Sup.Ct., April 3, 1978),theU.S. SupremeCourt notedthatNEPAis aprocedural

requirementratherthanasubstantivelaw. However,therequirementto preparean adequate

EnvironmentalImpactStatementwould definitelyhavean effect on landusedecisions.

2. TheCleanWaterAct, 33 U.S.C. § 1251,etseq. TheCleanWaterAct hasseveral

sectionsandprogramsthateffect landuse.

(a) CleanWaterAct § 303 (33 U.S.C.§ 1313(b))providesprocedurefor

identifyingwaterswhichremainpollutedevenaftertechnologicalstandardshavebeenapplied.

Limits orwasteloadsmustbeestablishedby eachstate(or failure to do soby EPA) whichmeet

currentstateandwaterqualitystandards.EPA regulationsat 40 C.F.R.pt. 130 addresstheTotal

MaximumDaily Loads(TMDL) for receivingwaters. A TMDL is awrittenquantitatedplanand

analysisfor obtainingandmaintainingwaterquality standardsin all seasonsfor aspecificwater

body. For existing industries,theestablishmentofTMDLs following theidentificationof a

specificpollutedwaterwhereexistingwaterqualitystandards,wateruseclassifications,and

NPDESlimits havenotbeensuccessfulmeansmorestringentpermit limits andadditionalcostto

meetthenewstandards.A Montanacourtprohibitedthestatefrom issuinganynewNPDES

permitsoramendingexistingpermitsfor roadbuildingprojects,constructionprojects,orpermits



for upgradingthepublic drinking watersystemuntil thestatecompliedwith Section303(d)asa

waterquality limited segment.Friendsof Wild Swanv. EPA, D. Mont. CV-97-35-M-DWM, 10-

13-00. As TMDLs for pollutantssuchsiltationandsedimentaredeveloped,activitieseffecting

watersimpairedby suchpollutantswill berestrictedandcontrolproceduresmorepronounced.

TMDL proceduresmustaddressall pollution, includingnon-pointsourcepollution, accordingto

thecourtin Pronsolinov. Marcus,91 F. Supp.2d 1337(N.D. Cal. 2000). This will substantially

increaseconstructionsiteerosioncontrolcosts,mandatemonitoringfor all pollutantsfor which

TMDLs arediscussed,andhavea costlyeffecton themunicipalsewagetreatmentand

stormwaterdrainagesystems.

(c) CleanWaterAct ~ 319,Non-PointSourcePollutionandWatershed

Management.TheCleanWaterAct § 319 directedthat statesconsidertheeffectsof non-point

sourcepollution andestablishwatershedmanagementplans. After coordinationwith various

stakeholders,including localgovernments,watershedusers,landowners,andcitizens,aplanfor

eachwatershedshouldbedraftedandimplemented.Althougheducationandinformationarebig

partsofthemanagementdirective,we expectthatthe implementationstagewill alsoinclude

direct landusecontrols.

(d) CleanWaterAct ~402:33U.S.C. ~ 1342. In theeventthatadevelopment

will produceorneedto dischargepollutantsdirectlyto navigablewaters,includingwetlands,

from apipeoranotherpoint source,anowner,developer,orcontractormustfirst obtainageneral

or individual NationalPollutantDischargeEliminationSystem(NPDES)permit. These

dischargesmaybe from commercialor industrialoperationsdirectlyto surfacewaters,or from

sewageandwastefrom municipalwatertreatmentfacilities orfrom stormwaterrunoff. ADEM

administerstheNPDESprogramin Alabama,subjectto EPAregulations(40C.F.R122),rules



andregulationsfoundat ADEM Admin. CodeReg.335-6-6,theprovisionsoftheAlabama

GeneralStormwaterPermit for ConstructionSites,andtheproposedADEM Admin. CodeReg.

335-6-12(expectedto be effectivein January23, 2003).

(e) CleanWaterAct ~ 404 (33 U.S.C.~ 1344)andRegulationsfoundat 33

C.F.R.~320 and40 C.F.R.§ 230. Theserefer to theprohibitionsagainstdredgingorfilling

“waters oftheUnitedStates”withoutapermit. Wetlandsor otherwaterbodies,includingcertain

floodplains,cannotbe dredgedor filled without first applyingfor a Section404 permit.

2. CleanAir Act (42U.S.C. § 7401). Air quality data,air emissionlimitations,and

monitoringdataarerequiredfor any constructionandoperatingpermits. Ozonenon-attainment

andair emissionlimits will be limiting factorsfor anybusiness.

ADEM is theregulatoryagencyin AlabamaadministeringtheCleanAir Act and

therequirementsoftheAlabamaAir PollutionControlAct (Ala. Code§ 22-28-1)andthe

ADEM regulations(~335-3).

3. EndangeredSpeciesAct (16 U.S.C. S 1531,et seq.andRegulationsat 50 C.F.R.~

17.3). Any landdisturbingactivity, hazardousactivity ordevelopmentmaybe requiredto obtain

a wild life surveyto confirm theexistenceornonexistenceof federallylisted orstateprotected

species.Thestudyis normally requiredaspartofmanylandusepermitprocedures.In addition,

thenon-gameregulationsoftheAlabamaDepartmentof ConversationandNaturalResources,

Rule220-2-.92,shouldbeconsulted.Theseregulationsprovidecertainproceduresfor permitting

andprotectionofstateprotectedspecieswhichmayposean additionalobstacleto certainsiting

andoperationalactivities.

4. Historic Properties.TheNationalHistoric PropertiesAct, 16 U.S.C. § 470,

requiresfederalagenciesto considerhistoric andculturalpropertieseffectedby landuse



activities. State law alsoprotectscertainstatehistoric propertiesandburial grounds.The

AlabamaStateHistorical PreservationOfficer (SHPO)will be requiredto reviewproperties,

permit applications,anddevelopmentplansaspartof otherpermittingactivitiesto determinethe

existenceandpreservationrequirementsof cultural resourcesandhistoricpropertiesofstateand

nationalsignificance.Regulationsrequiringcultural resourcessurveysofareasimpactedby any

landuseprojectarefound at40 C.F.R.§ 1502.

5. NationalFlood InsuranceAct (42U.S.C.~S4001)andFloodRegulations40 C.F.R.Pt.

60.

F. Planning for Particular Activities

(1) SolidWasteFacility Siting:

(a) TheAlabamaSolidWasteDisposalAct, Ala. Code§22-27-1

(b) ADEM Regulations,ADEM ADMIN CodeReg.35-13-1

Thestateandlocal governmentsarerequiredto adopta solidwastemanagementplanto

addressthelocationofasolidwastelandfill. Municipalitiesareauthorizedto determinethe

locationoflandfill sitespursuantto Ala. Code§22-27-47and§ 22-27-48.

SeeAlabamaDisposalSolutions- Landfill, L.L.C v. Town ofLowndesboro,No.

2000294,Ala. Ct. Civil Appeals,May31,2002.

Sitingconsiderationsmustcomplywith therequirementsofADEM regulations,335-

1 3-4-.01et seq.including:

• Landfills must“preventadverseeffectson healthandtheenvironment

Considertheeffectson floodplainsandcannotrestrictthe flow of a 100 yearflood



• Cannotresultin thewashoutof solidwastefrom aflood

• Endangeredandthreatenedspeciesandtheircritical habitatsmustbeconsidered

• Thelandfill cannotbesitedwithin 10,000feetofan airport

• Geologichazardsmust be avoidedincluding faults, seismicimpact zones,and

unstableareas

• Hydrologyandgeologyevaluationsmustbemade

• Historic andcultural sitesmustbeconsidered

• No siteshallbe locatedon beachesanddunesor in wetlandareas.

Otherplanningconsiderationsshouldincludethedesignofthesiteanddisposalfacility (335-

13-4-11);environmentaljusticeconcerns,andtheeffectsonneighboringcommunities.Aesthetics,

fear of polluting groundwaterand surfacewaters,and unstablegeologic formationsare issues

normallyraised.

Landfill permit applicationsaresubjectto noticeandpublic hearingrequirements.

A recentnotice from ADEM’s Land Division describedan application for a major

modificationofBFI’s BrundidgeLandfill sitein Pike Countyincreasingvolumeandserviceareato

include otherstateseastof theMississippiRiver. ADEM Noticedated1 /16/03.

(2) HazardousWasteFacilitySiting

(a) FederalStatutes:ResourceConservationandRecoveryAct (RCRA)

42 W.S.C.§ 6901,andtheHazardousMaterialsTransportationAct,

42 U.S.C. § 1801.



(b) Alabama Code § 22-30-1, “HazardousWasteManagementand

Minimization Act,” andADEM ADMIN. CodeReg.335-14.

In Alabama,ADEM is authorizedunderRCRAto administerthehazardouswasteprogram

which involvesgeneration,transportation,treatment,storageand disposalof hazardouswastes.

Sitingconsiderationsaredescribedin federalregulations,40 CFRPart264,that includeprohibitions

of locatingnew sites within 200 feetof a seismic fault, prohibition of siting in the 100 year

floodplains,ban siting in salt domes,mines or caves. Other considerationmust addresskarst

formations,waterways,wild andscenicrivers,endangeredspecies,hydrogeologyandproximityto

residentialareas.

Ala. Code § 22-30-5.2also lists restrictionson hazardouswatersites. No morethanone

commercialsite percountyis allowed,socialandeconomicimpactson the communitymustbe

considered,costsofpublic servicesmustbeconsideredaswell as,protectionofthepublicandthe

environment.

ADEM ADMIN Code Reg. 335-14-5lists requirementsand standardsfor ownersand

operatorsofdisposalfacilities, and335-14-8providesthepermittingrequirements.

Accordingto ADEM wastedisposalguidance,thereis only 1 commercialhazardouswaste

disposalfacility locatedin Emelle,Alabamaoperatedby WasteManagement,Inc. whichaccepts

hazardouswastesfrom all overhestateandotherarea.Numerousprivatehazardouswastessites

(landfill andincineration)arelocatedin eachcountythatmustobtainADEM permitsandmaintain

compliancewith theregulations.

G. BrownfieldsSites-- Land Useand Reuseof Environmentally Impaired Property



1. FederalLegislation: Landuseorredevelopmentofactualorperceivedcontaminated

sitescontinueto beproblemsfor communities.Like otherregulatoryrestrictionson landuses,soil

andgroundwatercontaminationimposestrict liability andpsychologicalbarrierstoredevelopment

opportunitiesfor thesesites.

CongressandtheAlabamaLegislaturerecentlyrecognizedthedesiretoredevelopusedand

possiblycontaminatedsitesbyprovidinglegislationdesignedtoprotectdevelopers,purchasersand

certainorganizationswhodesiretopursueredevelopmentorrevitalizationofcontaminateproperties.

The2002 amendmentsto CERCLA, the Small BusinessLiability ReliefandBrownfields

RevitalizationAct (Pub.Law 107-118)42U.S.C.§~9601-9675,providereferenceto brownfields,

liability protectionbyexemptionsfor qualifiedpurchasersanddevelopersofbrownfieldsites,anda

grantprogramto encouragetheassessment,cleanupandstateprogramsfor revitalization.

A “Brownfield Site” is definedas:

“real property,theexpansion,redevelopmentorreuseofwhichmaybecomplicated
by the presenceor potential presenceof a hazardoussubstance,pollutant, or
contaminant.”42 U.S.C. § 9601(39).

Eachsite is a potentialprospectfor development,but mustbe evaluatedon asite specific

basisasanyotherpropertyto determinetheimpactofprioroperations,landusesin thearea,andthe

environmentalconditionof thesurfaceandsubsurfaceoftheproperty.Brownfieldscanusuallybe

foundin historicallyold industrialareasordowntowndistricts. Thefearofdiscoverycontamination

andtheresultingcleanupcostswork tokeepmanypropertiesoffthemarket. Strict liability statutes,

suchas CERCLA, limit lending for redevelopment. To encourageinvestmentand reuseof

contaminatedsites, EPA initiated the Brownfield Action Agenda in 1995 focusing on pilot

Brownfieldprojectswith federalfunding,clarificationofliability issues,andtofacilitatejob training



in theenvironmentalfield and cleanupofthe sites. Fundingwasauthorizedby Section311 of

CERCLA.

EPA later initiated the Brownfields Job Training andDevelopmentDemonstrationPilot

Programin 1998, andrecently(December,2000)awarded$1.8 million to nine statesunder the

program.Alabamaalsoreceivedfundingfor BrownfieldspilotsinsuchcommunitiesasBirmingham

andPrichard.

TheBrownfieldAmendmentsprovideimportantchangesfordevelopment.Newformsand

exemptionsto ownerandoperatorliability includethedefinitionandqualificationof abonafide

prospectivepurchaser.

Theterm“bonafide prospectivepurchaser”(42 U.S.C.§ 9601 (40))meansaperson(or a

tenantof a person)that acquiresownershipof a facility afterthe dateof the enactmentof this

paragraphandthat establisheseachofthefollowing byapreponderanceoftheevidence:

(a) Disposalprior to acquisition

All disposalofhazardoussubstancesatthefacility occurredbeforethepersonacquiredthe

facility.

(b) Inquiries

(i) In general

Thepersonmadeall appropriateinquiriesin to thepreviousownershipand

usesofthefacility in accordancewith generallyacceptedgoodcommercial

andcustomarystandardandpracticesinaccordancewith clauses(ii) and(iii).

(ii) Standardsandpractices



Thestandardsandpracticesreferredto in clauses(ii) and(iv) ofparagraph

(35)(B)of this sectionshall beconsideredto satisfytherequirementsofthis

subparagraph.

(iii) Residentialuse

In the caseof propertyin residentialor other similar useat the time of

purchaseby anongovernmentalornoncommercialentity,afacility inspection

and title searchthat reveal no basis for further investigation shall be

consideredto satisfytherequirementsofthis subparagraph.

(c) Notices

Thepersonprovidesall legally requirednoticeswith respectto the discoveryof

releaseofanyhazardoussubstancesatthefacility.

(d) Care

Thepersonexercisesappropriatecarewith respecttohazardoussubstancesfoundat

thefacilityby taking reasonablestepsto --

(i) stopany continuingrelease;

(ii) preventanythreatenedfuture release;and

(iii) preventorlimit human,environmental,ornaturalresourceexposureto

anypreviouslyreleasedhazardoussubstance.

(e) Cooperation,assistance,andaccess

Thepersonprovidesfull cooperation,assistance,and accessto personsthat are

authorizedto conductresponseactionsor natural resourcerestorationat a vesselor facility



(including the cooperationand accessnecessaryfor the installation, integrity, operation, and

maintenanceofanycompleteorpartialresponseactionsornaturalresourcerestorationatthevessel

orfacility).

(f) Institutionalcontrol

Theperson--

(i) is in compliancewith anylanduserestrictionsestablishedorreliedonin

connectionwith theresponseactionata vesselor facility; and

(ii) doesnot impedetheeffectivenessor integrityofanyinstitutionalcontrol

employedatthevesselorfacility in connectionwith aresponseaction.

(g) Requests;subpoenas

Thepersoncomplieswith anyrequestfor informationoradministrativesubpoena

issuesby thePresidentunderthis chapter.

(h) No affiliation

(i) potentiallyliable,oraffiliatedwith anyotherpersonthat is potentially

liable,for responsecostsat afacility through--

(1) anydirector indirect familial relationship;or

(2) any contractual, corporate,or financial relationship(other

thana contractual,corporate,orfinancialrelationshipthat is

createdby the instrumentsby which title to the facility is

conveyedorfinancedorbyacontractfor thesaleofgoodsor

services);or



(ii) theresultofareorganizationof abusinessentitythatwaspotentially

liable.

2. ContiguousPropertyExclusion

Theexclusionofanownerofpropertycontiguousto contaminatedpropertynotownedbythe

contiguousownerhasbeenadded.42 U.S.C.§ 9607(q) A contiguousownerwill notbeconsidered

aCERCLA owneroroperatorsolelybecauseofthecontaminationof:

(a) Contiguousproperties

(i) Not consideredto be an owneroroperator

(1) In general

A personthat ownsrealpropertythatis contiguousto orotherwise

similarly situatedwith respectto, andthatis ormaybecontaminated

byareleaseforthreatenedreleaseofahazardoussubstancefrom, real

propertythatis notownedbythatpersonshallnotbeconsideredto be

anowneroroperatorofavesselorfacilityunderparagraph(1)or (2)

ofsubsection(a) solelyby reasonof thecontaminationif--

(a) thepersondid notcause,contribute,orconsentto the

releaseor threatenedrelease;

(b) Thepersonis not--

(I) potentiallyliable,oraffiliated with anyother

personthat is potentiallyliable, forresponsecostsatafacility through

any direct or indirect familial relationship or any contractual,



corporate,or financialrelationshipthatis createdbyacontractfor the

saleofgoodsor services):or

(II) the resultof a reorganizationof a business

entity that waspotentiallyliable;

(c) thepersontakesreasonablestepsto --

(I) stopany continuingrelease;

(II) preventany threatenedfuturerelease;and

(III) preventorlimit human,environmental,ornatural

resourceexposureto any hazardoussubstancereleasedon or from

propertyownedby thatperson;

(d) thepersonprovidesfull cooperation,assistance,and

accessto personsthatareauthorizedto conductresponseactionsor

naturalresourcerestorationatthevesselorfacility from whichthere

hasbeenareleaseor threatenedrelease(including the cooperation

and accessnecessaryfor the installation, integrity, operation,and

maintenanceof anycompleteor partial responseactionor natural

resourcerestorationatthevesselor facility);

(e) Theperson--

(I) is in compliancewith anylanduserestrictions

establishedorreliedon in connectionwith theresponseactionatthe

facility; and



(II) doesnot impedetheeffectivenessorintegrity

of anyinstitutionalcontrolemployedin connectionwith aresponse

action;

(f) The personis in compliancewith any requestfor

informationoradministrativesubpoenaissuedbythePresidentunder

thischapter;

(g) thepersonprovidesall legallyrequirednoticeswith

respecttothediscoveryorreleaseofanyhazardoussubstancesatthe

facility; and

(h) At thetimeatwhichthepersonacquiredtheproperty,

theperson

(I) conductedall appropriateinquiry within the

meaningofthesection960l(35)(B)of this title with respectto the

property;and

(II) did not know orhavereasonto knowthatthe

propertywasor couldbe contaminatedby a releaseor threatened

releaseofoneormorehazardoussubstancesfrom otherrealproperty

not ownedoroperatedby theperson.

The BrownfieldsAmendmentsproviderevitalizationfunding,grantsandloansto further

encouragecommunityredevelopment.Grantsfor characterization,siteassessments,remediation,

and loan assistanceto site owners.42 U.S.C. § 9604 (k). Guidelinesrecentlyissuedhavebeen

providedto communitiesencouragingapplicationsunderthenewgrantassistanceprogram. See



ProposalGuidelinesfor Brownfields Assessment,Revolving Loan Fund and CleanupGrants,

October2002.

3. StateLegislation

Prior to recentbrownfields legislation,ADEM participatedin EPA sponsoredbrownfield

programsandinitiativessuchasthePilot BrownfieldprogramandtheTargetedBrownfield

Assessmentprogram.

TheAlabamaLandRecyclingandEconomicRedevelopmentAct (CodeofAla. § 22-

30E-1 etseq.)andtheADEM Admin. CodeReg.335-15-1etseq.provideproceduresforthe

AlabamaBrownfield RedevelopmentandVoluntaryCleanupprogram.

Eligiblepropertiesandparticipationmayresultin limitationofliability ofan owner

from stateand third party claims for cleanup costs, damagesor equitablerelief from

preexistingreleases.335-15-4-02.

Theapplicantofan eligiblepropertymustsubmitavoluntarycleanupplan,335-15-4-

.04,mayberequiredtoprovidefinancialassurancesofcleanup335-15-5,andrecordanotice

of restricteduse if the property hasbeen cleanedup to standardsless stringent than

unrestrictedresidentialuse. 335-15-6.


