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How Certain Must a Prospective
Contract or Business Relationship Be?

By Lisa Darnley Cooper

with business relationships that have not become the subject of an existing contract.

Courts use a myriad of names to refer to the tort providing protection from such inter-
ference,' including: tortious interference with prospective business or contract,’ tortious interfer-
ence with prospective economic advantage;® tortious interference with business expectancies;*
tortious interference with business relations,’ tortious interference with prospective business
relations,® and tortious interference with prospective business advantage.’

Regardless of the name used, tortious interference with prospective business or contract
allows a plaintiff to recover even though a valid, existing contract with a third party is not at issue.
The complaining party may recover if it reasonably expected to enter into a profitable contract or
business relationship with a third party and a defendant knowingly and wrongfully interfered
with that relationship or prospective contract. The policy allowing for recovery in such circum-
stances is identical to the policy underlying its companion tort, tortious interference with con-
tract: Valid business relationships and reasonable commercial expectations are entitled to pro-
tection from unjustified interference, even when a contract is lacking.!

However, because tortious interference with prospective business or contract involves the
complaining party’s mere economic expectancies, the question arises: How realistic must a plain-
tiff’s expectancies be to deserve protection under the law? Stated another way, how certain or def-
inite must the business relationship or prospective contract be before interference with the rela-
tionship becomes actionable?

While there is no single approach to establishing that a relationship has “reached the point of a rea-
sonable expectancy of economic gain,”™ this article showcases some representative cases where plain-
tiffs prove their commercial expectations with suffi-
cient detail and where plaintiffs miss the mark. A
review of these cases reveals that the answer to the '

question posed is: A business relationship with rea-
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How CERTAIN MusT A ProsPECTIVE CONTRACT OR BuUSINESS RELATIONSHIP BE?

(Continued from page 1)

relationships that are expected to mature into contractual relation-
ships, and new relationships never expected to be formalized to
the point of contract but where there is a reasonable economic
expectancy.

Most jurisdictions recognizing the tort of interference with
prospective contract or business relations follow the pronounce-
ment of the Restatement (Second) of Torts Section 766B. Under
the Restatement:

One who intentionally and improperly interferes with another’s
prospective contractual relation (except a contract to marry) is
subject to liability to the other for the pecuniary harm resulting
from loss of the benefits of the relation, whether the interfer-
ence consists of

(a) inducing or otherwise causing a third person not to enter
into or continue the prospective relation or

(b) preventing the other from acquiring or continuing the
prospective relation.'

According to the Restatement’s comments, the type of relation-
ship protected:

include[s] any prospective contractual relations, except those
leading to contracts to marry, if the potential contract would be
of pecuniary value to the plaintiff. Included are interferences
with the prospect of obtaining employment or employees, the
opportunity of selling or buying land or chattels or services, and
any other relations leading to potentially profitable contracts."

And while the Restatement uses the language “prospective con-
tractual relation,” the comments make clear, and most courts
agree," the term is not used in its technical sense. The tort governs
“interference with a continuing business or other customary rela-
tionship not amounting to a formal contract,” as well as quasi-
contractual rights."

Nonetheless, a plaintiff cannot recover with the mere allegation
of an existing relationship or anticipated business relationship or
contract. “[The] business relationship [must] be proved with some
degree of specificity, at least to the point that future profit be a
realistic expectation and not merely wishful thinking”"* Courts
appear to consider this threshold level of certainty either an inde-
pendent element of the tort or an evidentiary hurdle on causation.
For example, in many states, to prove a claim of interference, the
plaintiff must prove the existence of a valid business relationship
or a prospective advantage that is sufficiently definite in the sense
that there is a reasonable probability of it maturing into a future
economic benefit to the plaintiff.' Other states focus on whether
the plaintiff can establish “but for” the defendant’s conduct, the
business relationship was reasonably certain to have occurred,
continued, or realized its expectancy.'® Regardless, every state that
has addressed the issue finds that the party alleging interference

must be able to show with some specificity that the prospective
business relationship was likely to occur and that it was likely to
be profitable or result in economic advantage.”

Maturity of the Relationship or a Third-Party Understanding
One way to demonstrate a valid business expectancy is to show
that the relationship with a third party sufficiently progressed to
the point that it was likely to yield a contract or an economic ben-
efit had the defendant not wrongfully intervened. For example, in
Landry v. Hornstein, a pharmacist brought suit against his land-
lord when the landlord interfered with his attempt to sell his busi-
ness and assign his lease for the drugstore premises to a prospec-

S N R PR SRR R e
The more details the plaintiff
and the third party have worked
out, the more likely a court is to

find that the plaintiff has a
legitimate business expectancy.

tive buyer." Negotiations between the pharmacist and the prospec-
tive buyer ceased after the landlord told the prospective buyer that
he was getting rid of the pharmacist and that he would rent the
premises directly to the buyer, The prospective buyer leased the
drugstore directly through the landlord and did not purchase the
business from the pharmacist."” Finding that the prospective rela-
tionship between the pharmacist and the prospective buyer was
sufficiently mature, the Florida Court of Appeals observed:

[T]he negotiations had progressed beyond the stage of a mere
offer, to an understanding between [the pharmacist and the
prospective buyer] for the sale of the business and assignment of
the lease, transactions which would have been consummated had
[the landlord] not interfered. Evidence disclosed that [the land-
lord] or his attorney had undertaken their own negotiations with
[the buyer] regarding the rental of the drugstore premises while
[the buyer and the pharmacist] were still involved in negotiations.

Thus, while there was no formal agreement between the pharma-
cist and the buyer, the parties had reached some sort of under-
standing making it reasonable to expect a consummation of the
transaction absent the interference.

As one might expect, the more details of the transaction the
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plaintiff and the third party have worked out, the more likely a
court is to find that the plaintiff has a legitimate business
expectancy. In Zippertubing Co. v Teleflex Inc., a supplier and an
installer had agreed on almost all of the details of an agreement
to supply insulation for use in subway cars of the New York City
Transit Authority when the interference occurred. * Because the
only remaining hurdle to the consummation of the contract was
that the installer wanted to view the facility where the material
used in the insulation was to be extruded, the Third Circuit Court

Merely being in the running for a
contract is not sufficient evidence to

establish a prospective economic
relation with reasonable certainty.

of Appeals affirmed a jury verdict in favor of the plaintiff, finding
that there was sufficient evidence of prospective advantage.”

On the other hand, if negotiations were only in the preliminar-
ily stages or even had ceased, courts are quick to find that the facts
will not support a claim for tortious interference with prospective
business or contract. In Gore v. Sherard, the Wyoming Supreme
Court addressed the claim of the lessees of a ranch who failed to
present evidence that a valid contractual relationship or business
expectancy existed for the purchase of the ranch.” The oral lease
between the plaintiffs and the ranch owners had expired, and con-
tract negotiations had stalled and had not proceeded for months.
Moreover, there was no agreement regarding any terms for any
future contract for sale of the ranch. Accordingly, the plaintiffs’
“unilateral belief and hope that a contract would result was inad-
equate to sustain a cause of action. A reasonable probability of a
contract is shown if there is a reasonable assurance of a contract
in view of all the circumstances. In this case there was no such
reasonable probability.”

Likewise, merely being “in the running” for a contract is not
sufficient evidence to establish a prospective economic relation or
contract with reasonable certainty. In APG, Inc. v. MCI Telecom-
munications Co., the First Circuit Court of Appeals held that the
business expectancy of a sub-distributor for prepaid telephone
cards was far too speculative to support a claim for interference.”
The sub-distributor claimed it would have been the beneficiary of
a contract that would have been awarded to its distributor if MCI
had not improperly interfered. While there was substantial evi-
dence that the plaintiff sub-distributor and the distributor had a
“real chance of being chosen” for the contract, the outcome was
not “reasonably definite.” Moreover, because there was no show-

ing that the contracting third party had a unique interest in the dis-
tributor, the plaintiff could not show that “but for” MCI’s inter-
ference, it would have be awarded the contract.

Ongoing Relationship with Identifiable Third Party

Courts also find that proof of a long-term or ongoing relationship
with a third party or identifiable class of persons is generally suf-
ficient to show that there is a reasonable expectancy of continued
economic gain. For example, in Insurance Field Services, Inc. v.
White & White Inspection & Audit Service, Inc., a Florida Court
of Appeals “held that the plaintiff, who had regularly been per-
forming underwriting inspections, premium audits, and loss con-
trol work for 16 insurance company clients, could establish a
business relationship with these companies even though the plain-
tiff and his clients did not have written agreements.””” Also, in
Techno Corp. v. Dahl Associates, Inc., with no analysis, the fed-
eral district court in Pennsylvania held that Techno’s “mere recital
of an on-going five year relationship between Techno and Ebasco,
and its description of the efforts made by Techno to procure
Ebasco’s business, [was] clearly . . . sufficient to establish that a
prospective contractual relationship existed between the parties”
and to survive a motion to dismiss.?

Similarly, in Lucas v. Monroe County, the Sixth Circuit found
that wrecker service operators established a reasonable expectan-
cy of an economic relationship with stranded motorists who
arranged for towing services via the call list maintained by the
Sheriff’s Department. The court wrote, “[t]he [business relation-
ship or expectancy of a relationship] must be a reasonable likeli-
hood or a probability, not mere wishful thinking. To demonstrate
such a realistic expectation, Plaintiffs must prove an anticipated
business relationship with an identifiable class of third parties.””
Specifically, the court noted:

Plaintiffs have presented evidence (i) that but for the Sheriff’s
unlawful and improper conduct—specifically, his patronage
practices—Plaintiffs would have been placed on the regular
rotation upon satisfying the requirements of the Sheriff’s
Department; and (ii) that placement on the list entitles a tow
company to calls and contracts within its geographic area that
the company would not otherwise receive. While the amount of
towing business Plaintiffs would have received if placed on the
call list cannot be specifically determined, this issue goes only
to damages.”

In contrast, if a plaintiff fails to specifically identify a third party
or present an identifiable prospective class of third persons with
whom it would have contracted or done business absent the inter-
ference, then the prospective business is likely too tenuous to allow
recovery.” Often the problem is that the plaintiff is attempting to
rely on the hope of future sales to a class of past customers or
clients. Courts generally observe that “a previous business rela-
tionship does not ensure a future relationship” and require a show-
ing that the plaintiff and the prospective customer have reached
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some sort of understanding concerning the future business.”

For example, in Ethan Allen, Inc. v. Georgetown Manor, Inc.,
the Florida Supreme Court held that the plaintiff’s relationship
with its past customers was not one upon which a claim for tor-
tious interference with a business relationship could be based.
The court noted:

Georgetown had no identifiable agreement with its past cus-
tomers that they would return to Georgetown to purchase fur-
niture in the future. The mere hope that some of its past cus-
tomers may choose to buy again cannot be the basis for a tor-
tious interference claim. Accordingly, Georgetown may not
recover, in a tortious interference with a business relationship
tort action, damages where the ‘relationship’ is based on spec-
ulation regarding future sales to past customers.”

A business that sold study aids to military personnel also could
not establish that it had a reasonable probability of entering into
specific contracts with personnel. In United Distributors, LLC v.
Educational Testing Service, a South Carolina court found that the
plaintiff’s allegations that, based on past experience, it would
have received a response from 10 percent of its mailings were
insufficient; the plaintiff acknowledged that it had no way of
knowing who did not respond and why they did not respond. In
addition, the plaintiff could not show that its past customers had
provided repeat business.*

The Fourth Circuit arrived at the same result in American
Chiropractic Ass'n v. Trigon Healthcare, Inc.”* In that case, a chi-
ropractic organization lacked sufficient proof to support its busi-
ness expectancy that its patients would continue to seek treatment
from it if an insurer had not placed a coverage cap on spinal
manipulations. The court explained that a plaintiff must set forth
“objective” proof of the relationship or expectancy and that there
was a reasonable certainty that plaintiff would have continued in
the relationship or realized the expectancy. “[M]ere proof of a
plaintiff’s belief and hope that a business relationship will con-
tinue is inadequate to sustain the cause of action. . . . a plaintiff
must establish a probability of future economic benefit, not a
mere possibility””* The organization failed to meet this standard
because, as the court noted, the patients had the right to terminate
the relationship at any time, and some had unilaterally done so,
and there were never written contracts or understandings between
the chiropractors and patients.”

Factual Support for Reasonable Expectancy of Relationship

In certain cases, the reasonableness or validity of the plaintiff’s
business expectancy is fact-driven and is shown simply by illus-
trating that, under the circumstances of the case, the plaintiff
would have likely realized a contract or business relationship if
the defendant had not intervened. In Glenn v. Point Park
College, for example, two real estate brokers who were denied a
commission stated a valid claim for tortious interference with
prospective contractual relations against the buyer of a hotel *

The two brokers informed Point Park College that the Sheraton
wanted to sell the Sherwyn Hotel. One broker showed the hotel to
Point Park and told the college that Sheraton would entertain
offers through brokers and would pay a commission, quoting a
possible sales price of $790,000 for the property, including fur--
nishings. Later one of the brokers met with officers of the college
and gave them considerable information about the hotel, includ-
ing a memorandum containing suggested terms of sale. Point Park
used the information the broker provided to negotiate the pur-

A party must be prepared
to establish with adequate proof
that its expectation of a relationship

was reasonably certain to
result absent interference.

chase of the hotel directly with Sheraton, for a price of $700,000,
excluding furnishings. Point Park told Sheraton that no brokers
were involved in the sale. The Pennsylvania Supreme Court held
that the complaint sufficiently averred that there was a reasonable
probability that the plaintiffs would have become the recognized
broker in the transaction if they had been permitted to submit an
offer. The court observed:

The possible sale price of $790,000, including furnishings . . .
was not so far beyond the actual consideration of $700,000
(possibly without furnishings) as to make plaintiffs’ prospec-
tive position as the efficient cause of a sale unrealistic and
merely wishful thinking. It is true that there could be no guar-
antee of Sheraton’s reaction to any offer that might be submit-
ted, and it of course was under no compulsion to deal with
either [the brokers] or [college]. But anything that is prospec-
tive in nature is necessarily uncertain. We are not here dealing
with certainties, but with reasonable likelihood or probability.
This must be something more than a mere hope or the innate
optimism of the salesman. . . . [T]he broker may recover when
the jury is satisfied that but for the wrongful acts of the defen-
dant it is reasonably probable that the plaintiff would have
effected the sale of the property and received a commission.*

In comparison, in Service Vending Co. v. Wal-Mart Stores, Inc.,
a Missouri court found that the factual circumstances did not sup-
port the expectation of plaintiff SVC, a vending-machine compa-
ny, that it could leave its vending machines in place in Wal-Mart
stores and subsequently sell the machines to vendors replacing
SVC. First, the court noted that:
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The existence of a valid business expectancy will not be found
where the facts showed a mere hope of establishing a business
relationship which was tenuous. In order to have a claim for
interference with a valid business expectancy, it is necessary to
determine if the expectancy claimed was reasonable and valid
under the circumstances alleged. If it is not, there was nothing
for defendants to have interfered with.*

The court rejected SVC’s claim against Wal-Mart for alleged-
ly interfering with the sale of the equipment because Wal-Mart
insisted that, if there were a sale, the equipment be removed by
SVC, just to be reinstalled by the new vender. The court found
that SVC had no valid business expectancy that it could leave its
equipment in place because the plain language of SVC’s contract
with Wal-Mart required that the equipment be moved. Thus,
“[a]ny hope that Wal-Mart would permit this to occur, contrary to
the terms of the contract, was, at best, tenuous. SVC’s claimed
expectancy was, as a matter of law, neither reasonable nor valid in
view of the terms of the contract.™"

Conclusion

Prospective relationships are inherently uncertain. Accordingly,
courts do not require that a plaintiff show with absolute certainty
that it would have realized a contract or its business expectancy to
state a claim for tortious interference with prospective business or
contract. However, because the law only protects against interfer-
ence with “reasonable” business expectations, a party must be
prepared to establish with adequate proof that its expectation of a
contract or relationship was more than a hope and that it was rea-
sonably certain to result absent interference. How a plaintiff goes
about doing that obviously depends on the circumstances of the
case, but as a general rule, a legitimate business expectancy or
interest requires evidence of a sufficiently advanced or mature
relationship between the plaintiff and an identifiable third party
(or class of parties) and a reasonable probability of entering into
a specific contract or noncontractual agreement with that party
absent the interference.” M

Lisa Darnley Cooper is a member of Hand Arendall, LLC in
Mobile, Alabama. Her practice areas include business litigation,
employment litigation, and products liability litigation.
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