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UNDERSTANDING CONSERVATIONEASEMENTS

August11-12,2003

“Legal Considerationsof ConservationEasements”

1. PreliminaryConsiderationsfor ConservationEasements:

(a) LegalDocuments: Theconservationeasementor restrictivecovenantis a

partof a legal transactionthatinvolvesa numberof proceduresand professionalsprior

to beginningthedocumentpreparationstage.Theoperatingdocumentsmayinclude

baselinedocumentation,appraisals,affidavits,title reports,managementplansandother

commitments.

(b) GoalsandIntentions: Theeasementandall relateddocumentsand

proposedmanagementwill dependon developmentanddeterminationof theGrantor’s

goalsandintent, thepurpose(landprotection,charitabledonation,incomeandestatetax

deductions,or obtaininga permitto conductregulatedactivities),andthefutureof the

property.

(c) GranteeOrganization: Statestatutesandfederaltax law dictatethat the

GranteeOrganizationbea qualifiedorganizationpursuantto parameterssetforth in

thoselaws. Normally,theorganizationmustbea governmententity or acharitable

organizationwhoseprimarypurpose(at least,a statedpurpose)is to acquirepropertyfor

conservationpurposesor acquirean interestin suchpropertiesby conservation

easements,etc. The GrantormustbesatisfiedthatGranteeOrganization’spolicies,

managementandfuturewill beacompatiblefit.

2. Preparationofthe ConservationEasement:

(a) Onceotherpreliminarymattershavebeendecidedandaccomplished,the

partiesmaythenproceedwith formalizingthe relationshipanddraftingtheconservation

easementagreement.State,local, andfederallawsandregulationsshouldbe identified,
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reviewed,andconsultedthroughoutthedraftingprocess.Thedraftingshouldtakeplace

with independentlegal representationoftheGrantorandtheGranteeto ensurethat

thereareclearunderstandingsof all of theramifications,purposes,and agreementsof

theparties.

(b) Theprovisionsof theconservationeasementagreementshouldbe carefully

draftedto reflect the full intentionof theparties,thepurposesof theagreement,andto

fully comply with anyapplicablelaw. While manyitemscouldbeconsideredfor

inclusion,basicprovisions,at a minimum,shouldincludethe following:

1. Recitations

2. IdentificationoftheGrantor

3. GranteeOrganization

4. GrantandConveyance

5. PurposeandDuration

6. ProhibitedUsesandActivities

7. Grantor’sReservedRights

8. EnforcementandInspection

9. OtherProvisions

(1) Recitations:Therecitationsshouldbeextensiveandprovidethe

backgroundinformationandtheunderstandingsof theparties.Examplesofinformation

thatshouldbe includedin a recitationincludesprovidinga confirmationof title,

explainingthedesiresoftheGrantorandGrantee,explainingthedesireto createa long-

termcommitment(if not perpetual),referenceto stateor local lawssupportingthe

conservationpurposes,a descriptionof thestructural,functionaland statementof public

benefitvaluesof theproperty,andreferenceto thebaselinedocumentation,if not

includedasa partor exhibit to theconservationeasement.
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(2) Identificationof theGrantor: Theownerof thepropertyandtype

of ownershipshouldbeidentified. In additionto recitationsandtheidentificationof the

Grantorin thedocument,atitle reportor abstractthat will confirm title and typeof

ownershipof theGrantorshouldbeobtained.A title reportwill alsoidentify anyclaims,

judgments,or lien holderswhomayhavean interestor claim an interestin theproperty.

Examplesof suchlienswould include:

*Judgmentofcreditors
*Lawsuitspendingagainsttheowner
*Taxes
*Mortgageor pledge
*Easements/rightsof way
*PriOr reservations
*Recordedleases

(3) GranteeOrganization: TheGranteeorganizationshouldbe

identifiedasanorganizationthatcanacceptandhold theinterestgranted.

(i) “Holder” undermoststatutesis definedas:

(a) A governmentalbodyempoweredby thelaw ofthe
stateor theUnitedStatesto hold aninterestin real
property;or

(b) A private,non-profit,charitableor educational
corporation,associationor trust, thepurposesor
powersof which include retainingorprotectingthe
natural,scenic,historicalor open-spacevaluesofreal
properties,assuringtheavailability ofrealproperty
for agricultural,forest,recreational,educationalor
open-spaceuse,protectingnaturalfeaturesand
resources,maintainingor enhancingairor water
quality, or preservingthenatural,historical,
architectural,archeologicalor culturalaspectsof real
propertywhich is therecipientor Granteeofa
conservationeasement.

(ii) A determinationof whotheGrantorwantsto do business

with, who will hold theeasementand, if necessary,whowill enforcetheeasementare
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critical to thelong-lastingrelationshipandexistenceoftheconservationeasementand

purposesoftheconservationeasement.

(iii) In theconservationeasementagreement,theGranteeshould

beidentified asa governmentalbody or charitableorganizationwith requisitepurposes

andpowersdescribedby thestatutes.

(iv) ForInternal RevenueServicepurposesand for tax

considerations,theGranteeOrganizationshouldbea qualifiedorganizationasdefinedin

IRC Section170(h)(3).

(4) TheGrantandConveyance: Theconveyanceandgrantof an

easementmustbe for considerationor valueto beeffective. This maybeby wayof

recitingthat theconsiderationis thepaymentof moneyfrom the Granteeto theGrantor

or by covenantsand promisesmade,suchascovenantsof theGrantorto theGrantee,

mutual covenants,or covenantsofthe Granteeto theGrantor. Statelawsshouldbe

consultedfor full compliance.

Thegrantandconveyance(whetherfor moneyor gift) shouldbe

madevoluntarilyby theGrantorof theconservationeasementto theGrantee“Grant”

“Bargain” and“Sell” arestatutorywords ofwarrantyin Alabama. Useof thesewords,

thoughtheymaybelimited expresslyby thelanguageofthe instrument,providethatthe

Grantorhasthe right to transferan interestin theproperty,transferunencumberedtitle

to theproperty,andis in peacefulpossessionoftheproperty. Exceptionsandlimitations

to thesestatutorywarrantiesareexpresslyallowedby statute.Ala. Code.~ 35-4-271.

Conveyanceshouldrecitethestatuteor law applicable(moststate

conservationeasementstatutesrequirethat thestatutebespecificallymentioned).The

easementshouldbegrantedfor oneor morespecificpurposessetforth in thestatute,or

referencedanddescribedin a separateprovisionof theagreement.
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(5) PurposeandDuration: Thepurposeoftheconservationeasement

shouldbespelledout in specificterms,eitherin thegrantingclauseor in a separate

purposeprovision. Thepurposeshouldbeexplainedby an affirmativedescription.Each

statestatuterecitesgeneralcategoriesof recognizedconservationpurposes.

IRC Section170 (h) defines“conservationpurpose”asfollows:

(a) thepreservationof landareasfor outdoorrecreationby, or
theeducationof, thegeneralpublic,

(b) theprotectionof a relativelynaturalhabitatof fish, wildlife,
or plants,or similarecosystem,

(c) thepreservationof openspace(including farmlandand
forestland)wheresuchpreservationis —

1. for thescenicenjoymentofthe generalpublic, or
2. pursuantto a clearlydelineatedFederal,State,

or local governmentalconversationpolicy,
andwill yield a significantpublic benefit,or

(d) thepreservationof anhistorically importantlandareaor a
certifiedhistoric structure.

Statestatutesshouldbeconsultedto determinewhat, if anydurationrequirement

maybenecessaryto qualify aneasementasa conservationeasement.Thetimeperiod in

Alabama,for example,canbe thelesserof30 yearsor thelife oftheGrantor. The

durationortermcanbestatedfrom oneyear(or less)to “in perpetuity.” In orderto

qualify for federalincomeor estatetax deductions,thetermmustbeperpetual.The

Louisianastatuteprovidesthat aconservationeasementdurationwill beunlimited unless

thepartiesagreeotherwise.

(6) ProhibitedUses: This provisionmaybecalled“ProhibitedUses”

or “ConservationRestrictions”asdescribedin theAlabamaForeverWild Amendment.

Theprovisionmaybegeneralin description,however,themorespecifictheprohibited

activity, thelessinterpretationor constructionnecessaryto enforcetheeasementterms.

Theprohibitedactivitiesshouldbedesignedto protecttheconservationpurposesofthe
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easementor, asdescribedin Louisiana,theservitude.Examplescouldinclude

restrictionson subdivisions,landclearing,filling or excavation,restrictionson

constructionof structuresandcommercialuse(otherthancompatibleusesor consistent

uses,suchasfarming,timbermanagement,limited buildings,educationalactivities,and

huntingor fishing).

Thoserightsandusesthat arenot prohibitedmaybeexercisedby the

Grantorby implicationor specificreservation.“Other rights” maybe furtherrestricted

by allowing theuse“solong assuchusedoesnot adverselyaffector impair the

conservationpurposes”of theeasement.

Federallaw prohibitssurfacemining, exceptasregarda “qualified mineral

interest.” A qualifiedmineralinterestincludessubsurfacehydrocarbonsandaccess

theretounlesstheownershipof mineralswasseveredfrom thesurfaceprior to June13,

1976,andthereis a very remotelikelihood ofproductionoftheminerals. IRC §

170(h)(5)(B)and§ 170(h)(6).

(7) Grantor’sReservedRights:

SpecificMatters: Like otherprovisionsof theeasement,these

“reservedrights” shouldbespecific. Grantorcanandwill arguethat anyright or usenot

prohibitedcanbeexercised.Reservedrightsshouldnot beinconsistentwith the

conservationpurposesor adverselyaffect theconservationpurposesor functions.

Examplesof reservedrightswill vary greatlydependingon purpose,location,Grantor,

andsite-specificfeatures.

Subdivisions,buildings,improvements,recreationalactivities(hunting,

fishing, trapping,camping,boating),research,pile-supportedstructures,timber

management,mineralextraction,occupationof theproperty,farmingor ranching
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activities,or theability to leasethepropertyto othersaresomegeneralreservedrights

that cometo mind.

(8) EnforcementandInspection: Provisionsexpressingtherightsof

theGranteeOrganizationandanythird partiesto enforcetheprovisionsoftheeasement,

to protectthepurposes,andto periodically inspectthepropertyarevery importantto the

intent oftheparties.

(9) OtherProvisions: Otheressentialprovisionsshouldaddress

tax liability, indemnities,condemnation,assignmentby theGranteeOrganization,

amendmentsto theeasement,abandonment,or termination.

Eachconservationeasementor restrictivecovenantis different andshould

be treatedona site-specificandGrantor-specificbasis. KnowledgeoftheGrantororthe

Grantor’sfamily, theGrantor’sintentionsandgoals,thelandandthe Grantee

Organizationmustbeobtainedto successfullydrafttheeasementagreementandaddress

thedutiesof eachparty.

Theexamplesattachedto thispresentationareprovidedsolely for

discussionandreference.You shouldnotethat no form canor will besuitablefor any

situationwithout attentionto detail andthe needto customizethedocuments.Additional

referencematerialsthat shouldbeofinterestandusefulnessincludethefollowing:

(i) ConservationEasementHandbookby JanetDiehl and

ThomasS.Barrett,LandTrustAlliance, 1988.

(ii) Model ConservationEasementandHistoricPreservation

Easement,1996,ThomasS. Barrettand StefanNagel,LandTrustAlliance, 1996.

(iii) PreservingFamilyLands,BookIII, StephenJ.Small, 2002.

(iv) TheFederalTaxLawofConservationEasements,StephenJ.

Small andLandTrust Alliance, 1997.
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(v) TheLandowner’sGuideto ConservationEasements,Stephen

Bick andHarry L. Haney,Jr.,2001

3. “In Perpetuity”: Thedurationor termof a conservationeasementis usually

discussedin statestatutessuchastheAlabamaConservationEasementAct. The

AlabamaAct supportsthedurationcontainedin theEasementAgreementor if no

durationis stated,it will be “the lesserof 30 yearsor thelife ofthe Grantor,or uponthe

saleof thepropertyby theGrantor.” In otherwords,theAlabamaAct canbe

interpretedto allowa duration“in perpetuity”.

“In Perpetuity”,magicwordsthatareessentialto qualify a conversationeasement

for theFederaltax benefitsunderIRC Section170(h).

“IRC Section 170(h) provides in part as
follows:

(2) QualifiedRealPropertyInterest- - for
purposesof this subsection,the term “qualified
real property interest” means any of the
following interestsin RealProperty:

(A) The entire interest of the donor other
thana qualifiedmineralinterest.

(B) A remainderinterest,and
(C) A restriction (grantedin perpetuity) on

the usewhich may be madeof the real
property.

(5) Exclusivelyfor ConservationPurposes
- - for purposesofthis subsection--

Conservation purpose must
be protected- - A contribution shall
not be treated as exclusively for
conservation purposes unless the
conversation purpose is protected in
perpetuity....”
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“In perpetuity”is alsoextensivelydiscussedin theTreasuryRegulations§ 1.170A-

14.

“Perpetual”is definedby Black’s Law Dictionaryas“continuous”,“never

ceasing”,“enduring”, andby Webster’sDictionaryas“continuing forever”,and

“everlasting”. Will a conveyanceof aconversationeasementin perpetuitythenlast

forever?

Theperpetualnatureof thecharacter,duration,existenceandobligationsundera

conversationeasementmaybe affectedby a numberof events,circumstancesand

provisionsoftheagreementsuchas:

(1) amendment
(2) condemnation
(3) changedcircumstances
(4) extraordinaryevents
(5) termination
(6) modifications
(7) inheritance
(8) judicial interpretation

4. Challengesto ExistingEasements:As theconservationeasementmovementages,

thechallengesofperpetuatingtheoriginal structureoftheconservationeasement

becomesmoreevident. Oncethe conservationeasementis in placeandoperations

restrictedby theterms,reality,second-guessingand to someextent,regretmayenterthe

picture.

Landtrustsand recipientorganizationsshouldbe cautiousto involve andeducate

all ofthepotentialgrantorfamily including theindividuals,or family members,

stockholdersor interestholders. Involvement,understandingand consentby all will not

preventfutureproblems,however,theywill helpbuild along termcooperative

relationship.
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The motivationto challengeor removethedevelopmentrestrictionsof a

conservationeasementon propertymayinvolve theoriginalgrantorwhoseintentions

havechanged,financialconditions,nextgeneration’sopinionsanddesiresto controlthe

property,changesin organizationstructureor agenda,changesin societyor cultural

trends,or enforcementactions.

Whatwe do todayto protectthenaturalenvironmentor piecesof it, seemsa great

advancementfrom ourprocedures20 yearsago. Whatwill ouractionsof todaylook like

20 yearsfrom now?

Challengesmaybefiled to invalidaterestrictionsor to enforcerestrictions

containedin conservationeasements.

An excellentarticleaddressingvariouschallengeissuesis by M. ThompsonandJ.

Jay,An ExaminationofCourtOpinionson theEnforcementandDefrnseof Conservation

EasementsandOtherConservationandPreservationTools: ThemeandApproachesTo

Date,78 DenverUniversityLaw Review373 (2001). In the article,theauthorsdescribe

severalcategoriesof challengecasesincludingthird party enforcementanddefense,

actionsthatattackthevalidity of therestrictions,and enforcementandjudicial

interpretation.

(a) Burgessv. Breakell,1995Conn.Super.LEXIS 2290(Conn.Aug. 7, 1995),

involved anactionby a neighbor,athird party,againstthelandowner,

Breakell,allegingviolationsof a conservationeasementwhich restricted

theBreakellpropertyrequiringit to bemaintainedwild andnaturalfor

scientific,educationaland environmentalpurposesfor thepreservationof

its naturalfeatures.Breakellwasconductinga loggingoperationon the

property. Thestatecourtreviewedtheconservationeasementstatuteand

concludedthat thethird partydid not havestandinganddismissedthe suit
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holdingthat only theholderof theeasementcouldfile suit to enforcethe

restriction.

(b) Maddenv. TheNatureConservancy,823 F. Supp.815 (D. Mont. 1992)

involved a reservationandconservationrestrictionon ShiningMountain

Ranchin Montanain a deedof propertyfrom TheNatureConservancyto

thepredecessorsin title to Madden. Thetitle acquiredby Madden,

accordingto thecourt,wassubjectto therestrictionsandthereservationof

enforcementrightsby TheNatureConservancy.Thecourt lookedat the

intentoftheoriginal partiesandthewholedocumentto renderits

interpretation.

(c) TheCourt in RedwoodConstructionCorporationv. Doornbosch,670 N.Y.

S. 2d 560 (N.Y. App. Div. 1998)heldthat theconservationeasement

languagedid notspecificallyprohibit Redwood’sactivity. Redwoodowned

propertyadjacentto theDoornboschpropertywhich wasencumberedby a

conservationeasementrestrictingimprovementsthat affectedthenatural

openand scenicnatureof theproperty. Doornboschthough,in granting

theconservationeasement,reservedtheright to conveythe propertyor

otherrightsthereinsolong astheconveyancewasconsistentwith theterms

ofthe easement.Redwoodoffered to purchasean accesseasementacross

theDoornboschproperty(and conservationeasement)from theRedwood

developmentto a public road. Theholderoftheeasementobjected,butthe

court, interpretingthelanguageof theconservationeasement,foundthat

theproposedusewould not be inconsistentwith thetermsof theeasement.
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5. Alternatives: Although conservationeasementsarea relativelynewprotective

deviceavailableto landownersandconservationinterestsin Alabama,thereareother

alternativeprotectionproceduresavailableandin use.

a. Purchaseof Property: Oftencalleda bargainsale,the outrightpurchaseof

propertyby a conservationorganization,governmentagencyor landtrust

hasbeenthetraditionalprocedureusedthroughoutAlabama.

b. CharitableDonation:

c. DeedRestrictions:

d. DeedReservations:

e. RestrictiveCovenants

f. ManagementAgreements

g. Local Ordinances
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